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CHAPTER 6 
Environmental Law 
JOHN J. o'BRIEN• AND MICHAEL R. DELANo•• 
§6.1. Introduction. During the 1973 Survey year, a number of de-
velopments altered the tenor of several of the Commonwealth's environ-
mental protection programs. One such major development was the 
enactment by the Legislature of four measures which, in the aggregate, 
constitute major revisions to the Massachusetts Clean Waters Act.1 
These revisions were necessary in order for the state to participate in the 
national water pollution control programs established by Congress 
through the Federal Water Pollution Control Act Amendments of 
1972.2 The details of these programs, and the Massachusetts role there-
under, are discussed in Part A of this chapter. 
Pursuant to the mandate of the 1972 Massachusetts Environmental 
Policy Act,3 the Secretary of Environmental Affairs promulgated "Regu-
lations to Create a Uniform System for the Preparation of Environ-
mental Impact Reports," which detail the procedures to be followed by 
state agencies preparing environmental impact reports. These regulations 
are discussed in Part B of this chapter. 
A number of developments designed to refine further the national 
air pollution control program also occurred during the year. Because 
the precise manner in which and the extent to which these refinements 
are to be implemented is still an open question, the Massachusetts air 
implementation plan has not yet been completed and is undergoing con-
stant revision. These refinements to the air program are discussed in 
Part C of this chapter. 
Among other developments during the 1973 Survey year were the 
amendment of the emergency wetlands protection statute and the estab-
lishment of special trial list priority for certain actions taken to correct 
• JOHN J. O'BRIEN is a member of the Massachusetts Bar. 
•• MICHAEL R. DELAND is Chief, Enforcement Branch, United States Environmental 
Protection Agency, Region I, and is a member of the Massachusetts Bar. The views 
expressed herein are those of the authors. They do not represent the views of the 
EPA or any other agency. 
§6.1. 1 G.L. c. 21, §§26-5!J. 
2 !J!J U.S.C. §§1251 et seq. (Supp. II, 1972). 
a G.L. c. !JO, §§61, 62. This enactment is discussed in Miller; Environmental Law, 
1972 Ann. Surv. Mass. Law §§21.8-.10. 
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or prevent environmental wrongs. These and other miscellaneous topics 
are discussed in Part D of this chapter. 
A. WATER PoLLUTION CoNTRoL 
§6.2. Massachusetts and the Federal Water Pollution Control Act 
Amendments of 1972: Introduction. By the Federal Water Pollution 
Control Act Amendments of 1972 (the federal Act),l Congress completely 
revised existing federal water pollution control law2 so as to create a 
national water pollution control program administered within each state 
pursuant to federally-promulgated standards. This new national pro-
gram consists of three major elements: an intensified program of federal 
grants for the construction of publicly-owned waste treatment works, a 
comprehensive water pollution control planning program, and a national 
permit system regulating the discharge of pollutants from point sources.3 , 
§6.2. 1 Pub. L. No. 92-500, 86 Stat. 816 (October 18, 1972), now codified at 33 
U.S.C. §§1251 et seq. (Supp. II, 1972). For analyses of this Act see: R. Zener, The Fed-
eral Law of Water Pollution Control, in Federal Environmental Law (Environmental 
Law Institute 1974); Kuchenbecker &: Long, Will Municipal Sewage Continue to 
Threaten Primary Water-Contact Recreation?: An Appraisal of the 1972 Water Pol-
lution Control Act, 4 Rutgers Camden L.J. 260 (197!1); Smith, Highlights of the 
Federal Water Pollution Control Act of 1972, 77 Dick. L. Rev. 459 (1973); Comment, 
The Federal Water Pollution Control Act Amendments of 1972, 14 B.C. Ind. &: Com. 
L. Rev. 672 (1973); Note, The Federal Water Pollution Control Act Amendments of 
1972: Ambiguity as a Control Device, 10 Harv. J. Legis. 565 (1973); Comment, The 
Federal Water Pollution Control Act Amendments of 1972, 1973 Wis. L. Rev. 893. 
2 At the time of the enactment of the Federal Water Pollution Control Act 
Amendments of 1972, two independent sources of federal law comprised the national 
approach to water pollution problems. Directly aimed at water quality improvement 
was the Federal Water Pollution Control Act, which was the product of seven 
measures enacted by Congress over a twenty-four year span: the Federal Water 
Pollution Control Act of 1948, c. 758, 62 Stat. 1155 (1948); the Federal Water Pollution 
Control Act Extension of 1952, c. 927, 66 Stat. 755; the Federal Water Pollution Con-
trol Act Amendments of 1956, c. 518, 70 Stat. 498; the Federal Water Pollution 
Control Act Amendments of 1961, Pub. L. No. 87-88, 75 Stat. 204; the Water Quality 
Act of 1965, Pub. L. No. 89-234, 79 Stat. 903; the Clear Water Restoration Act of 
1966, Pub. L. No. 89-753, 80 Stat. 1246 (1966); and the Water Quality Improvement 
Act of 1970, Pub. L. No. 91-224, 84 Stat. 91. This legislation was codified at 33 
U.S.C. §§1151 et seq. (1970). In addition, the Rivers and Harbors Appropriations Act of 
1899, ch. 425, 30 Stat. 1121 (1899), codified at 33 U.S.C. §§401 et seq. (1970), prohibited 
certain discharges, and one of its provisions, §407, popularly known as the Refuse Act, 
was nsed as a tool in water quality improvement. See, e.g., United States v. Republic 
Steel Corp., 362 U.S. 482 (1960). · 
Responsibility for the administration of the federal Act is explicitly vested in 
the EPA. 33 U.S.C. §125l(d) (Supp. II, 1972). 
8 See 33 U.S.C. §§ 1281-1317 (Supp. II, 1972). As defined by the federal Act, a "point 
source" is 
any discernible, confined and discrete conveyance, including but not limited to 
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling 
stock, concentrated animal feeding operation, or vessel or other floating craft, 
2
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It is chiefly through the interaction of these three measures• that the con-
gressional intent of restoring and maintaining the "chemical, physical 
and biological integrity of the Nation's waters"11 is to be effected. Al-
though it is the declared policy of the federal Act that the states con-
tinue to exercise the primary role in the planning and implementing, 
but not the financing, of water pollution control programs,6 the new 
federal Act grants the United States Environmental Protection Agency 
(EPA) broad powers to insure that state water pollution control pro-
grams achieve and maintain minimum federal standards.7 During 
the 1973 Survey year, the Massachusetts Legislature enacted four amend-
ments8 to the Massachusetts Clear Waters Act (the state Act),9 ostensibly 
designed to insure that the Commonwealth's water pollution program 
(which is administered by the Division of Water Pollution Control 
(DWPC)) comports with these minimum federal dictates. The following 
section will attempt to explore the extent to which the state and federal 
acts interact to achieve the congressional objectives. 
§6.3. Water quality and the NPDES. The first section of the federal 
Act starkly states that "it is the national goal that the discharge of 
from which pollutants are or may be discharged. 
33 U.S.C. §1362(14) (Supp. II, 1972). 
4 Other water pollution control measures are discussed at §6.7 infra. 
II 33 U.S.C. §125l(a) (Supp. II, 1972). 
6 See 33 U.S.C. §§125l(a)(4), (b) (Supp. II, 1972). 
7 See, e.g., 33 U.S.C. §§1342(c), (d) (Supp. II, 1972), discussed at §6.3 infra. 
8 Acts of 1973, c. 546, 739, 744, 1074. Acts of 1973, c. · 546 contained the basic 
revisions designed to bring the Massachusetts Clean Waters Act into conformance 
with the mandate of the federal Act, as delineated in 40 C.F.R. Part 124 (1973). 
Sometime prior to final enactment, a technical error appeared in Acts of 1973, c. 546, 
§17. This mistake was corrected by Acts of 1973, c. 739. Acts of 1973, c. 744 provided 
special pollution abatement facility funding to certain select municipalities. Finally, 
Acts of 1973, c. 1074 provided the Massachusetts Division of Water Pollution Control 
with a unique means of effecting municipal compliance with water pollution control 
directives by vesting it with authority to mandate the formation of water pollution 
abatement districts. This unique enforcement device is discussed in §6.4, notes 53-61 
and accompanying text, infra. 
9 G.L. c. 21, §§26-53. The Massachusetts Clean Waters Act, prior to the four 1973 
amendments, was created by Acts of 1966, c. 685, and subsequently amended by Acts 
of 1967, c. 873; Acts of 1968, c. 594, 611, 648; Acts of 1969, c. 745, 823; Acts of 1970, c. 
28, 150, 692, 704, 827; and Acts of 1972, c. 601 and 678. 
Unlike the Massachusetts air pollution control program, which is implemented 
chiefly through a system of regulations for the several air pollution control districts, 
the Massachusetts water pollution control program is primarily of statutory orien-
tation. The air pollution program is discussed at length in Miller, Environmental 
Law, 1972 Ann. Surv. Mass. Law. §§21.2-21.6. Recent revisions are discussed in §6.9 
infra. 
A number of provisions of the Clean Waters Act do, however, require that specific 
water pollution con.trol objectives be implemented by rules and regulations promul-
gated by the Division of Water Pollution Control (DWPC). See, e.g., G.L. c. 21, 
§§27(12), 43(3), 43(6), 50, as amended by Acts of 1973, c. 546. At the close of the 
Survey year, regulations had not yet been promulgated under these provisions. 
3
O'Brien and Deland: Chapter 6: Environmental Law
Published by Digital Commons @ Boston College Law School, 1973
146 1973 ANNUAL SURVEY OF MASSACHUSETI'S LAW §6.5 
pollutants into the navigable waters be eliminated by 1985."1 Thereafter, 
that section establishes an interim goal to be achieved by 1983, that the 
water quality of the nation's waters be such as to provide for "the pro-
tection and propagation of fish, shellfish, and wildlife" and for "recrea-
tion in and on the waters." The mechanism set forth by the act to ac-
complish this "swimming water" goal is the National Pollutant Dis-
charge Elimination System (NPDES). In substance, the NPDES is a 
permit system that regulates discharges consistent with the timetable 
limitations imposed by the federal Act. 
The NPDES is based upon two distinct categories of discharge limita-
tions: efHuent limitations and water quality limitations. Eftluent limi-
tations are a measure of the amount of various pollutants that a par-
ticular type of emuent source may discharge. The federal Act uses efHuent 
limitations to require as a minimum that publicly owned sewerage treat-
ment works employ "secondary treatment" by mid-1977,2 and that 
other pollution sources treat their wastes to the level of the "best 
practicable control technology currently available" by the same date.• 
The federal Act also uses efHuent limitations to require the achievement 
of stricter standards: by July 1, 1983, publicly owned treatment works 
must employ "best practicable" technology," while all others must utilize 
"best available" means of treatment.6 As the statutory language implies, 
the limitations for point sources other than publicly owned treatment 
works are initially based on the feasibility of pollution control tech-
nology, including consideration of economic factors and, eventually, are 
founded upon the availability and development of pollution control 
technology. The emuent limitations are to be defined for individual 
categories of dischargers by sets of guidelines promulgated by the Ad-
ministrator of the EPA.8 
In contrast, water quality limitations are predicated upon the quality 
of the receiving water into which a specific discharge is made and 
whether that discharge will violate the water quality standards of the 
particular receiving water.T These standards are based upon a technical 
§6.3. 1 53 U.S.C. §1251(a)(l) (Supp. II, 1972). 
2 !J3 U.S.C. §13ll(b)(l)(B) (Supp. II, 1972). 
a 33 U.S.C. §13ll(b)(1)(A) (Supp. II, 1972). 
4 33 U.S.C. §13ll(b)(2)(B) (Supp. II,. 1972); 
6 33 U.S.C. §l!Jll(b)(2)(A) (Supp. II, 1972). 
8 33 U.S.C. 1§13ll(b)(2)(A), U14(b) (Supp. II, 1972). For publicly-owned treatment 
works the EPA must also develop standards for "secondary treatment" to establish 
the 1977 goal. 33 U.S.C; § l!Jl4(d) (Supp. II, 1972). 
'I The Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat. 90!1, required the 
states to adopt water quality standardi which generally included three parts: 
(1) the categorization of uses for particular bodies of water, or portions thereof, 
(2) a set of criteria applicable to each use, and (!I) an implementation schedule 
establishing dates by which various dischargers were- to achieve a certain level of 
treatment. By 1972 all states had adopted standards which, with the exception of a 
4
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determination as to the requirements necessary to sustain certain uses 
of water, such as for water supply, recreation in or on the water, or 
for the propagation of fish or shellfish. If it is determined that an effluent 
limited discharge, or a group of them, would violate water quality stan-
dards, then more stringent requirements may be imposed on the dis-
charger or dischargers in order that the water quality standards be 
met.8 A discharge limitation that is water quality limited is dependent 
upon a number of factors including the size and rate of flow of the 
receiving water, the use designated for the water, and the proximity and 
nature and volume of other discharges. On the other hand, effluent 
limited discharges are not related to the receiving water characteristics 
and therefore may be uniformly applied regardless of location. It is 
clear that the new federal Act, unlike its predecessor statutes, contem-
plates that efHuent limitations, which are more susceptible to technical 
measurement and not dependent on the receiving water characteristics, 
are to be the primary regulatory base.9 
At the heart of the federal Act's regulatory scheme is the NPDES.10 
The Act makes it unlawful for any point source to discharge any pol-
lutant into navigable waters without a permit, and, in some circum-
stances, to discharge into publicly-owned treatment works.11 The permit 
thus becomes the operative document for specifically delineating a 
discharger's obligations under the Act. It translates the effiuent limita-
tions and, if they need be applied, water quality limitations, into the 
few standards in a few states, had received federal approval and, for the most 
part, mandated seoondary treatment. See 40 C.F.R. Part 120 (197ll) for a list of 
these federally-approved standards. 
8 llll U.S.C. §llll2(a) (Supp. II, 1972). 
9 This distinction is made plain in the Senate Report of the 1972 Amendments: 
Unlike its predecessor program [based upon water quality limitations] which 
permitted the discharge of certain amounts of pollutants . . • this legislation 
would clearly establish that no one had the right to pollute-that pollution 
continues because of technological limits, not because of any inherent right 
to use the nation's waterways for the purpose of disposing of wastes. 
S. Rep. No. 92-414, 92d Cong., 1st Seas. 42 (1971). At least one commentator has 
maintained that the failings of prior laws directed at the water pollution problem 
can be attributed in part to the exclusive use of water quality standards. Comment, 
The Federal Water Pollution Control Act Amendments of 1972, 14 B.C. Ind. 8c Com. 
L Rev. 672, 674-75 (197ll). 
10 llll U.S.C. §lll42 (Supp. II, 1972). 
11 llll U.S.C. §lllll(a) (Supp. II, 1972). The federal Act prohibits both discharges 
into navigable waters and into the waters of the contiguous zone or the ocean. See 
llll U.S.C. §§lllll(a), lll62(12) (Supp. II, 1972). 
Certain discharges into sewerage systems are also prohibited by the federal Act. 
Prohibited from discharge into publicly-owned treatment works are those pollutants 
which EPA standards specify are not susceptible to treatment by the treatment works 
or which would interfere with the operation of the treatment works. ll3 U .S.C. 
§llll7(B)(l) (Supp. II, 1972). Pretreatment, i.e., treatment before discharge, is required 
to meet the standards. 
5
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particular requirements for a specific discharge.12 The efBuent limita-
tions refer to general categories of dischargers1B within which a particular 
plant may display various idiosyncrasies relating to such factors as the 
nature of a plant's production process and the type of raw materials 
used. Further, it should be noted that the effluent and water quality 
limitations may not be the only basis for every permit issued. The Act 
provides that permits may be issued: 
upon condition that such discharge will meet either all applicable 
requirements under sections 1311, 1312, 1316, 1317, 1318 and 1343 
of this title, or prior to the taking of necessary implementing actions 
relating to all such requirements, such conditions as the [EPA] de-
termines are necessary to carry out the provisions of this chapter.14 
It is therefore explicitly recognized that permits will be issued prior to 
the promulgation of effiuent and water quality limitations, and also 
implicitly suggested that there will be classes and categories for which 
guidelines may never be published.111 
12 Among the many parameters commonly limiting discharges are BOD (Biological-
Chemical Oxygen Demand) which utilizes the DO (Dissolved Oxygen) content of a 
body of water, SS (Suspended Solids) metals, toxics and temperature. The parameters 
are normally limited both in terms of weight (e.g., pounds per day) and concentra-
tion (e.g., parts per million). 
18 See, e.g., Proposed Effiuent Limitatibns Guidelines for Asbestos Manufacturing 
Point Source Category, 38 Fed. Reg. 29944-51 (October 30, 1973). The federal Act 
required the EPA to 
identify, in terms of amounts of constituents and chemical, physical, and biological 
characteristics of pollutants, the degree of effiuent reduction attainable through 
the application of the best practicable control technology currently available for 
classes and categories of point sources (other than publicly owned treatment 
works) ...• 
33 U.S.C. §l314(b)(1)(A) (Supp. II, 1972) (emphasis added). The federal Act does not 
list the classes and categories to be covered, but the legislative history indicates that 
they should include, but not be limited to, the twenty-seven industrial categories 
for which new source performance standards are required to be published. H.R. 
Rep. No. 92-911, 92d Cong., 2d Sess. 107 (1972). The 27 categories for new source 
performance standards are listed at 33 U.S.C. §l316(b)(l)(A) (Supp. II, 1972). 
14 33 U.S.C. §1342(a)(1) (Supp. II, 1972) (emphasis added). 
111 Despite this provision, the United States District Court for the District of 
Columbia recently held that the EPA must publish "as expeditiously as possible and 
no later than November 29, 1974 final ••• effiuent limitation guidelines necessary to 
provide comprehensive coverage of all point source discharges." (Emphasis added.) 
The court, in order to insure that the EPA meet the deadline, established a schedule 
by which various groups of guidelines be published. The list includes most of the 
nation's major industrial groups. Natural Resources· Defense Council v. Train, -F. 
Supp.-, 6 ERC 1033 (D.D.C. November 26, 1973). 
It should also be noted that delays have been encountered in the application of 
water quality limitations. The federal Act requires the states to identify those waters 
for which the effiuent limitations are not stringent enough to meet water quality 
standards applicable to such waters. 33 U.S.C. §1313(d) (Supp. II, 1972). The deadline 
6
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As well as specifying the precise efiluent limitations required of each 
discharger, the permits contain an implementation schedule setting forth 
the terminal date by which the treatment level must be achieved and 
detailing specific interim dates by which various phases of the construc-
tion schedule must be completed.to The permits also contain numerous 
other requirements including detailed monitoring requirements under 
which the permit holder is required to report specified data pertaining 
to its discharges. Most major industries are required to take samples on 
a daily basis and to report the results each month. 
The permit process: State-EPA interaction. In conjunction with the 
NPDES permit system, the federal Act anticipates that the pollution 
control efforts of the federal government and of the states be coordinated. 
The administration of the permit system is an example of the degree 
of coordination required of federal and state agencies. While the Act 
provides for the take-over of the issuance of permits by the states,17 
it retains in the federal government the power to veto the issuance of 
individual permits,1s and the option to withdraw the permit-issuing 
for the first submission of this information was six months after the enactment of 
the federal Act. 33 U.S.C. §1313(d)(2) (Supp. II, 1972). However, the Act provides no 
mechanism for such identification in the likely event that states fail to meet this 
deadline, unlike other Act provisions which authorize the EPA to act in the event 
of a state's failure to do so. See, e.g., 33 U.S.C. §1313(b) (Supp. II, 1972) (authorizing 
the EPA to establish water quality standards if a state fails to do so). Accordingly, 
the identification of waters for which eiHuent standards are not stringent enough to 
meet water quality standards is likely to be delayed. 
16 The federal Act specifies that "not later than July 1, 1977" eiHuent limitations 
must be achieved, 33 U.S.C. §1311 (Supp. II, 1972), and thereby provides the EPA 
with flexibility to require earlier compliance dates. A typical implementation schedule 
contains dates for at least the following: (1) submission of preliminary plans, (2) letting 
of the construction contract; (3) commencement of construction, (4) completion of 
construction, and (5) attainment of operational level. Regulations adopted by the 
EPA require that no more than nine months elapse between such implementation 
stages. 40 C.F.R. §125.23(b) (1973). 
The federal Act provides that permits are for fixed terms not to exceed five years. 
33 U.S.C. §1342(b)(l)(B) (Supp. II, 1972). 
17 The federal Act provides that the governor of each state desiring to administer 
its own permit program may submit a proposal to the EPA. If the EPA fails to 
disapprove the proposal within ninety days, the issuing authority ·is transferred to 
the state. 33 U.S.C. §1342(c) (Supp. II, 1972). A state's proposal must contain pro-
visions which enable it to mirror EPA's permit issuing authority and process. See 
33 U.S.C. §1342(b) (Supp. II, 1972). Included in these is a requirement that the 
maximum civil penalties and criminal fines be comparable to the amounts recoverable 
by the EPA. 33 U.S.C. §1342(b)(7) (Supp. II, 1972). Regulations promulgated by the 
EPA require penalties which in amount compare to fines recoverable by the EPA 
under the federal Act or "represent an actual and substantial economic deterrent to 
the actions for which they are assessed or levied." 40 C.F.R. §124.73(h) (1973). In 
Massachusetts, such penalties are imposed by G.L. c. 21, §42, as amended by Acts of 
1973, c. 546, §8. 
18 33 U.S.C. §1342(d)(2) (Supp. II, 1972). 
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authority from a state upon a showing at a public hearing that the 
state is not fulfilling the Act's requirements and has failed to take cor-
rective action.19 
Similarly, as long as the EPA retains the issuing authority, the states 
possess a form of veto power in the certification requirements of the 
federal Act. Before a permit can be finally issued by the EPA, the state 
in which the discharge originates must either certify that the proposed 
discharge meets applicable water quality and eftluent limitations or 
waive its right of certification.2o If a state wishes to impose more string-
ent conditions that those in a permit proposed to be issued by the EPA, 
it may in some cases do so either by denying its certification, in which 
case no permit can be issued, or by imposing those conditions as require-
mentS of its certification.21-The Act thus encourages national uniformity 
of pollution control standards, both by vesting the initial permit issuing 
authority in the EPA and by requiring the EPA to publish guidelines 
to serve as the basis for permits for classes and categories of industry. 
However, by giving individual states an option to impose more stringent 
controls as local conditions warrant, and to assume the authority to issue 
NPDES permits, the_opportunity to maintain or develop local leadership 
in the pollution control field is preserved. At the same time, a minimum 
federal level of pollution control is insured for the entire country. By 
closely integrating the state and federal pollution control activities the 
Act further insures that the experience and expertise developed by many 
states over a long period of time can be utilized, thereby lessening the 
need for the huge federal bureaucracy which would otherwise be re-
quired. 
The permit process in Massachusetts. Shortly after the passage of the 
federal Act, Massachusetts applied for and was granted authority to 
issue permits on an interim, ninety-day, basis.22 During this period, 
which expired on March 19, 1973, the Commonwealth, through the 
DWPC, issued discharge permits.28 When the issuing authority reverted 
to the EPA, Massachusetts and the EPA signed an agreement detailing 
the process by which permits would be issued to Massachusetts industries 
and specifying that "the Commonwealth intends to apply for final ap-
proval of a permit program pursuant to section [1842(b)] of, the Act as 
19 llll U.S.C. §lll42(c)(ll) (Supp. II, 1972). This section specifies that the state cor-
rective action must be taken within a "reasonable time, not to exceed ninety days." 
20 llll U.S.C. §1!14l(a)(l) (Supp. II, 1972). 
21 See llll U.S.C. § lll4l(d) (Supp. II, 1972). 
22 Letter from William D. Ruckelshaus, EPA Administrator, to Thomas C. McMahon, 
Director, Division of Water Pollution Control, Jan. 10, 197!1. 
28 The Act provided for interim state permit programs, but carefully limited the 
life of such interim programs to ninety days. llll U.S.C. §l!l42(a)(5) (Supp. II, 1972). 
With the EPA promulgation of regulations pertaining to permanent state permit 
programs on Dec. 22, 1972, ll7 Fed. Reg. 28!190, the limitation in §1!142(a)(5) became 
operative, and interim state programs were required to terminate within 90 days. 
8
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soon as possible."24 On July 27, 1973, the Governor signed into law 
state legislation that prohibited discharges without state permits, and 
contained other provisions designed to satisfy the federal Act require-
ments for a state permit program.2~ Nevertheless, by December 31, 1973, 
the Commonwealth had not made formal application to the EPA for 
final permit program approval.26 Thus, as of that date discharge permits 
were still issued in Massachusetts according to the provisions of the afore-
mentioned agreement with the result that dischargers in the Common-
wealth became subject to both state and federal sanctions. Under the 
terms of this agreement the EPA and the DWPC issue federal and state 
permits to a given point source in a single integrated document~s 
a "joint permit." Priorities for issuing these permits are established by a 
technical committee comprised of representatives of the respective EPA 
and DWPC staffs.27 
According to the provisions of the agreement and practice as it has 
evolved, the permit issuing procedures are closely co-ordinated between 
the EPA and the state. A draft permit is initially prepared by EPA tech-
nical personnel and then forwarded to the state for review and comment. 
When agreement between the EPA and the DWPC is reached as to 
permit terms and conditions, it is then sent to the permit applicant with 
a "fourteen day letter." This letter requires the applicant to reply 
within fourteen days if it wishes to present any factors which might 
justify revisions in the draft permit. If the industry or municipality 
does not respond within the fourteen-day period, the draft permit is then 
sent to public notice as required by EPA regulations2s and Massachusetts 
law.29 If the permit applicant does respond in writing within that period 
detailing technical objections to the terms and conditions of the permit, 
the EPA and the DWPC may provide an opportunity to meet to discuss 
the differences. These meetings enable the DWPC and the EPA to 
analyze changes in production or any other assumptions made in pre-
paring the draft permit which would necessitate a revision in. the d~aft 
24 Agreement between John A.S. McGlennon, Regional Administrator, EPA Region 
I and Thomas McMahon, Director, Division of Water Pollution Control, March 18, 
197!1, on file at DWPC and EPA Region I offices [hereinafter referred to as "Agree-
menf1. 
2G Acts of 197!1, c. 546 amending G.L. c. 21, §§26-53. The federal Act prescribes nu-
merous prerequisites for a state permit plan. See 33 U.S.C. §1342(b) (Supp. II, 1972). 
See also note 17 supra. It should be noted that three other measures dealing with water 
pollution control in Massachusetts wer~ enacted during the Survey year. See §6.2, n.B. 
26 At the conclusion of the Survey year only three states (Oregon, California, and 
Connecticut) had applied for and received permit-issuing authority. 
27 Agreement, supra note 24, at 1. The initially agreed upon priorities were: 
(a) industrial cooling water, (b) power plants, (c) remaining oil terminals, and 
(d) paper mills. Agreement, supra note 24, Exhibits A, B, C & D. 
28 40 C.F.R. §125.32 (1973). 
29 G.L. c. 21, §4!1(4), as amended by Acts of 1973, c. 546, §9. 
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pennit.80 After any necessary changes are made in the draft permit, 
public notice of its proposed issuance, or denial, is made. 
The public notice regulations attempt to provide the maximum op-
portunity for citizens to learn of the proposed pennit issuance and to 
comment upon it. Perhaps the most meaningful provision of the notice 
procedure under EPA regulations is the opportunity for any person or 
group of persons to be put on a mailing list for all notices within a par~ 
ticular state or specified geographical area.8t Under current EPA p~ 
cedures, notice is usually mailed to local officials, to all environmental 
groups within the vicinity of the discharger, and to other federal and 
state agencies, such as fish and game departments, which could be rea-
sonably expected to have an interest in the pennit. It should be observed 
that the federal Act requires the EPA and the state, if it has permit-
issuing authority, to issue such widespread public notice.82 EPA regu-
lations provide that public notice contain at a minimum such informa-
tion as a description of the discharge characteristics, a description of the 
receiving water, and a statement as to the EPA's tentative determination 
to issue or deny the permit.88 The notice must further specify that the 
EPA will provide a minimum of thirty days during which citizens may 
submit comments for consideration by the issuing agency or may request 
a public hearing.84 The EPA has the option to issue directly a notice 
of public hearing, which action insures that a hearing will be held and 
shortens the pennit issuing process by thirty days.811 This option is ex-
ercised with respect to the issuance of pennits to dischargers which the 
EPA has reason to believe, either by virtue of the size, characteristics, 
location, or other reasons, will stimulate significant public interest. The 
80 Such meetings are often required in that the data upon which the EPA and state 
engineel'B drafted the permit oonditions is frequently found to be outdated. Some data 
was submitted under the permit program established by prior law. The federal 
Act provides that "each application for a permit under ••• [!J3 U.S.C. §407 (1970)] 
pending on October 18, 1972, shall be deemed to be an application for a permit under 
this section." !J!J U.S.C. §l342(a)(5) (Supp. II, 1972). The prior permit program under 
§407, which is popularly known as the "Refuse Act," never became operative. It 
was halted by a district oourt decision, Kalur v. Resor, !J55 F. Supp. 1, !J ERC 1458 
(D.D.C. 1971). The decision was under appeal at the time of the passage of the 1972 
federal Act, which mooted the issue by establishing the new NPDES permit program. 
81 40 C.F.R. §125.!J2(a)(!J) (197!J). 
a:a See !J!J U.S.C. 1§1!J42(a)(!J), (b)(!J) (Supp. II, 1972). 
88 40 C.F.R. §125.!J2(c) (197!J). 
84 Id. 
811 40 C.F.R. §125.M(b) (197!J). Massachusetts law similarly provides that the director 
"may hold a public bearing if he deems such hearing to be in the public interest." 
G.L. c. 21, §4!J(4), as amended by Acts of 1973, c. 546, §9. That section has a specific 
requirement not present in the federal Act that: "[i]f the applicant or permittee 
requests a bearing, the director shall hold a public hearing on the matter in a 
oommunity within the affected area of the discharge, at least thirty days after giving 
notice thereof." 
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notice of a public hearing, whether it is based upon a citizen request or 
initial agency determination, must contain at a minimum such items 
as a concise description of the issues likely to be in question and the 
address and telephone number of the location at which interested per-
sons may obtain further information, obtain a copy of the draft permit 
and fact sheet, 88 if one has been prepared, and inspect and copy all re-
lated forms and documents. 
Although the EPA has been given discretion in determining whether 
to hold hearings, every request in New England for a public hearing 
which has been founded upon technical considerations or reasonable 
questioning of the permit terms and conditions has been honored.87 
There have been instances, however, in which request for public hearings 
have been withdrawn after informal discussions with the EPA and the 
state have satisfactorily explained the permit terms. Conversely, the 
EPA and the state have unilaterally initiated hearings on permits in-
volving major or potentially controversial dischargers.8B 
The Act mandates the giving of this opportunity for public partici-
pation, by stating in some very broad opening language: 
Public participation in the development, revision, and enforcement 
of any regulation, standard, eHluent limitation, plan, or program 
established by the [EPA] or any State under this chapter shall be 
provided for, encouraged, and assisted by the [EPA] and the States.88 
The Act further requires that the EPA publish regulations "specifying 
minimum guidelines for public participation."'0 Locally, the EPA has 
attempted to encourage public participation in this permit process.'1 
Some believe, however, that the EPA is still susceptible to the charge 
that its efforts to encourage public participation are not extensive 
enough. It has been suggested, for instance, that the EPA allow environ-
mentalists to participate in all meetings with industry and the state at 
88 40 C.F.R. §1125.32(d), 125.33 (1973). The latter regulation provides that for 
every discharge which has on any day of the year a total volume in excess of 500,000 
gallons, the Regional Administrator shall prepare and make available a detailed 
"fact sheet" describing with specificity the characteristics of the discharge. 
87 A search of the EPA Region I Enforcement Division files has revealed no 
instances of a denied request for a public hearing. 
88 See, e.g., Permit Application of Brown Paper Co., EPA file no. NH 000061S5. 
The hearing was held March 15, 1973. 
88 33 U.S.C. §1251(c) (Supp. II, 1972). 
'o 33 U.S.C. §125l(c) (Supp. II, 1972). Public participation regulations adding 40 
C.F.R. Part 105 were proposed by the EPA on February 23, 1973, 38 Fed. Reg. 5038-39, 
and promulgated on August 23, 1973, 38 Fed. Reg. 22756-58. 
'1 The EPA has developed comprehensive mailing lists of environmental groups 
throughout New England and had actively solicited the public's participation in the 
permit issuing process. The agency has either sponsored or participated in a number 
of citizen workshops throughout New England to help explain the federal Act. 
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which the draft permit is discussed. Such participation has been denied 
with the reasoning that these meetings are highly technical in nature, 
and may involve confidential information concerning trade secrets or 
processes. These meetings normally center on accurately establishing the 
industry's production figures; the presence of environmental groups 
might well inhibit the candor with which most industries are presently 
dealing with the EPA and the states. However, the EPA has recently 
agreed, on a trial basis, to permit a representative from a citizens' group 
to attend such meetings.42 However, no enduring solution to the ques-
tion of public participation at draft permit meetings has yet been found. 
Whether the public interest is ultimately reflected in the permit pro-
cess is determined by the public hearing provisions and the manner in 
which they are administered. 48 The public hearings are informal in 
nature, and are designed to maximize public participation. Following 
the public hearings the Regional Administrator may make such modifi-
cations in the draft permit as appear appropriate based upon informa-
tion presented at the hearing and shall issue or deny the permit.44 
Notice of such issuance or denial must be provided to all those who 
participated in the hearing and to others on the mailing list.45 A permit 
becomes effective thirty days following the issuance of such notice unless 
a request for an adjudicatory hearing is granted.46 Such request must 
fulfill certain procedural requirements47 and "[set] forth material issues 
relevant to the question whether a permit should be issued, and what 
conditions to such permit would be required to carry out the provisions · 
of the Act .... "48 An adjudicatory hearing is a more formal process 
than the initial public hearing. Within twenty days of the completion 
of an adjudicatory hearing, the presiding officer certifies the record to-
gether with any propos¢ findings or conclusions submitted by the 
parties to the EPA Regional Administrator for discussion.49 The Re-
gional Administrator, following a period of notice of a tentative decision 
and an opportunity for the submission of exceptions to that decision, 
issues his decision, which becomes the final decision of the Agency 
unless within thirty days any party appeals the decision to the EPA 
Administrator (as distinct from the Regional Administrator) or the EPA 
Administrator on his own motion stays the decision.11o An appeal to 
42 An oral agreement was reached on January 6, 1974 between Rhode Island 
Ecology Action and EPA Region I Enforcement Division to permit that group's 
representation at draft permit discussions on a trial basis. 
43 Regulations pertaining to public hearings on permit matters are codified at 
40 C.F.R. §§125.31-.35 (1973). 
44 Id. §125.34(b)(4) (1973). 
45 Id. 
46 Id. 
47 Id. §§125.34(c)(2), (3) (1973). 
48 Id. §125.34(£) (1973). 
49 Id. §125.34(o)(1) (1973). 
50 Id. 
12
Annual Survey of Massachusetts Law, Vol. 1973 [1973], Art. 9
http://lawdigitalcommons.bc.edu/asml/vol1973/iss1/9
§6.3 ENVIRONMENTAL LAW 155 
theAdministrator is in the form of briefs citing specific deficiencies in 
the record, although discretion is avaliable fo;r oral argument to be 
heard.111 The proper forum for the appeal of a decision of the Adminis-
trator is the United States Court of Appeals.ll2 
The permit issuing mechanism has worked smoothly in Massachusetts, 
particularly insofar as industrial permits are concerned.11a Even though 
the EPA had, at the close of the Survey year, the authority to issue 
permits for discharges in Massachusetts,114 "joint permits" have been is-
sued with the DWPC, after joint hearings.llll This process nec;essarily 
involves the staffs of both the federal and state agencies and should 
serve to smooth the transition when Massachusetts assumes the issuing 
authority, assuring that consistency in the permit terms and conditions 
will be maintained. 
The permit process for municipal discharges in Massachusetts has been 
much slower in implementation,116 just as it has been throughout New 
England.ll7 It is apparent that the EPA and the DWPC will not be able 
to comply with the federal Act's requirement that municipal perniits be 
issued by the end of 1974.118 This can be attributed, to a significant de-
gree, to the infinitely more complex considerations involved in the 
drafting of municipal, as opposed to industrial, permits. Industrial 
permits can simply require specific discharge treatment within a stated 
Ill Id. §125.M(p) (1973). 
112 33 U.S.C. §1369(b)(l) (Supp. II, 1972). 
118 As this article went to press, 71 joint EPA·Massachusetts permits had been issued 
and another 98 had been sent to public notice of issuance. While it appears unlikely 
that all the permits in Massachusetts will be issued by the December 31, 1974 dead· 
line mandated by the federal Act, the permits to all the major or significant dis-
chargers in the Commonwealth may well be issued by that date. Interview with 
Edward Conley, Chief, EPA Region I Permits Branch, in Boston, February 28, 1974. 
This process could be significantly slowed, however, if it is ultimately determined 
that each of the permits must be subject to an "environmental assessment" by the 
state under the Massachusetts Environmental Policy Act (MEPA) (G.L c. 30, §§61, 62). 
See infra §6.8 for a discussion of the MEP A requirements. The federal Act specifically 
exempts all existing discharges from the requirement of an impact statement review 
under the National Environmental Policy Ad. 33 U.S.C. §l37l(c) (Supp. II, 1972). 
114 See text at note 24 supra. 
1111 Groups of permits have been issued jointly by the EPA and the DWPC to 
both oil storage facilities and paper mills. See, e.g., Permit No. MA 0004375, issued on 
March 7, 1973 to Texaco, Inc.; Permit No. MA 0000621, issued on Dec. 18, 1973 to 
Erving Paper MiiJs. 
116 As this article went to press, no municipal permits liad been issued in Mass-
achusetts, and draft permits for only one "major" and eight "minor" dischargers had 
been sent to public notice. A total of 55 permits have been drafteg out of a total 
of 363 applications. See EPA Municipal Permit File-Massachusetts, March I, 1974, 
on file in the EPA Region I office, John F. Kennedy Federal Building, Boston. 
117 A search through the EPA Region I Municipal Permit File on March I, I974 
revealed that a total of only 24 municipal permits have been issued in New England. 
118 Interview with Edward Conley, Chief, EPA Region I Permits Branch, in Boston, 
March I, I974. 
13
O'Brien and Deland: Chapter 6: Environmental Law
Published by Digital Commons @ Boston College Law School, 1973
156 1973 ANNUAL SURVEY OF MASSACHUSETI'S LAW §6.3 
period in order to meet the timetable requirements of the federal Act.119 
On the other hand, municipalities may be unable to comply with NPDES 
permit requirements unless the construction grants program contained 
in the federal Act is fully initiated.6° Two factors have prevented the 
construction grant program from achieving full success. First, of the 
eighteen billion dollars appropriated in the federal Act for construction 
grants, the President has failed to allocate nine billion dollars.61 While 
a number of suits have been filed challenging this presidential action, 
and all to date have held that it is illegal,62 it appears highly unlikely 
that a final court resolution will occur in time to free funds to aid in the 
construction of municipal facilities in order that a meaningful number, 
much less all, will achieve secondary treatment by the July 1, 1977 
statutory deadline. Secondly, the complex requirements for munici-
palities to qualify for federal construction grants have prevented a sig-
nificant portion of those funds which have been made available from 
being committed to specific construction projects.68 
It may be that the failure to issue municipal permits by the December 
31, 1974 statutory deadline, and, more importantly, the failure of most 
municipalities to achieve secondary treatment by July 1, 1977, will so 
severely undermine the credibility of the NPDES as to render it impotent 
and necessitate its amendment. Such action, if necessary, could well 
undercut the effectiveness of the entire statute. 
On balance, it appears that the NPDES permit program, by relying 
on easily measurable efBuent limitations and by giving existing state 
agencies the opportunity to develop manpower and expertise until 
such time as they are able to assume official administration of the pro-
gram, provides an efficient water pollution control mechanism. Whether 
it will be successful before 1983 is largely dependent upon whether suf-
ficient construction grant funds are made available and upon how ag-
gressively and effectively the Act's provisions are enforced. 
119 It should be noted that NPDES permits are issued subject to the condition that 
the permitted discharge will meet the timetable established by the federal Act. 
33 U.S.C. §1342 (Supp. II, 1972). 
60 For a discussion of the construction grants provisions of the federal Act, see 
§6.5 infra. 
61 President Nixon cited "compelling national priorities for our limited federal 
resources" as the reason for his refusals to allocate the funds. Letter from President 
Richard M. Nixon to EPA Administrator Russell Train, January 10, 1974. See 
generally 4 Environmental Reporter Current Developments 1533 (January 11, 1974). 
For the original Congressional see 33 U.S.C. §1287 (Supp. II, 1972). 
62 City of New York v. Train, -F.2d-, 6 ERC 1177 (2d Cir. January 23, 1974), 
aff'g City of New York v. Ruckelshaus, 358 F. Supp. 669, 5 ERC 1305 (S.D.N.Y. 1973); 
Martin-Trigona v. Ruckelshaus, -F. Supp.-, ERC 1586 (D. Minn. 1973); Brown v. 
Ruckelshaus, !164 F.2d Supp. 258, 5 ERC 1803 (C.D. Calif. 1971). See generally Note, 
Protecting the Fisc: Executive Impoundment and Congressional Power, 82 Yale L.J. 
1636 (1973); Comment, Executive Impoundment of Funds: The Judicial Response, 
40 U. Chi. L. Rev. 328 (1973). 
68 For a discussion of the requirements for federal construction grants see §6.5 
infra. 
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§6.4. Enforcement. As noted above, discharges of pollutants are 
prohibited by both state and federal enactments.1 Correspondingly, 
both the Clean Waters Act and the federal Act establish comprehensive 
enforcement measures. While the Clean Waters Act provides for enforce-
ment by the DWPC, the federal Act initially confers enforcement 
powers on the EPA, and, consistent with the Act's policy declaration to 
"preserve ... the primary responsibilities ..• of States to prevent, 
reduce, and eliminate pollution,"2 ultimately affords the potential that 
enforcement will be undertaken by the states with EPA supervision.8 
The specific enforcement provisions of both enactments will be ex-
amined in turn, followed by an explanation of discovery procedures 
provided in both acts, and enforcement program incentives offered by 
the federal Act. 
Enforcement under the federal Act. In order to assure effective en-
forcement of the NPDES, the federal Act adopts a watchdog approach. 
Generally speaking, until a state permit program encompassing enforce-
ment authority is adopted, ·the EPA has direct enforcement responsibil-
ities. Throughout this period the Act affords a means by which either 
states or individuals can ensure vigorous EPA enforcement. With the 
approval of a state permit program, NPDES enforcement responsibilities 
shift to the state, subject to the scrutiny of both the EPA and private 
citizens. 
More specifically, while permits are issued by the EPA the federal Act 
initially requires the EPA to act against discharges made without a per-
mit or in violation of a permit: the EPA must either issue a compliance 
order to the suspected violator or bring a civil action against him.4 
If a compliance order is issued, the EPA may allow a maximum of 
thirty days for compliance with the Act.11 Thereafter, to enforce such an 
order, the EPA may bring a civil suit in which a civil penalty may be ~ 
assessed for each day of discharge in violation of the compliance order.6 f~ 
Alternatively, the EPA may immediately bring a civil suit against a sus-
§6.4. 1 See text at §6.3, notes 10, 25 supra. 
2 33 U.S.C. §125l(b) (Supp. II, 1972). 
8 See 33 U.S.C. §§1342(b),(d) (Supp. II, 1972). 
4 33 U.S.C. §1319(a)(3) (Supp. II, 1972). Although the federal Act provides for 
criminal penalties, it does not explicitly state that the EPA shall prosecute criminal 
actions. See 33 U.S.C. §§1319(a)(3), (c) (Supp. II, 1972). One other section of the federal 
Act does suggest that the EPA should prosecute such criminal actions. See 33 U.S.C. 
§1365(b)(l)(B) (Supp. II, 1972). 
li 33 U.S.C. §1319(a)(4) (Supp. II, 1972). 
6 33 U.S.C. §1319(b), (d) (Supp. II, 1972). Civil penalties may be imposed to a 
maximum of $10,000 per day of violation. 33 U.S.C. §l!ll9(d) (Supp. II, 1972). Criminal 
penalties, on the other hand, provide for a minimum fine of $2500 and a maximum 
fine of $25,000 per day of violation or up to one year's imprisonment, or both. 
Subsequent criminal convictions subject the violator to a maximum fine of $50,000 
per day of violation and a maximum term of two years' imprisonment. 33 U.S.C. 
§1319(c) (Supp. II, 1972). 
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pected violator.' Whenever the EPA brings a civil suit for compliance 
with the Act, it may obtain "appropriate relief," including a permanent 
or temporary injunction,s and it may seek to have assessed a civil penalty 
for each day of the Act's violation.D Further, the EPA has been given 
emergency powers to initiate litigation on behalf of the United States 
to immediately restrain any cause of pollution that endangers the health 
or livelihood of persons.1o 
Throughout the period of EPA permit issuance and enforcement, 
both states and individuals can, to a limited extent, compel EPA enforce-
ment. One section of the federal Act provides that any citizen, defined 
as "any person or persons having an interest which is or may be ad-
versely affected,''ll may bring an action against any alleged polluter 
for the violation of an eHiuent standard or water quality limitation or 
for the violation of an EPA compliance order.12 Further, that same sec-
tion provides that any citizen can bring an action against_ the EPA to 
compel the performance of any nondiscretionary duty required of the 
EPA by the federal Act. This apparent congressional beneficence to 
private attorneys general is not without constraints; the Act limits the 
availability of such citizen suits. With limited exceptions,18 no citizen 
suit may be brought until the EPA has been given sixty days prior noti-
fication, and no citizen suit may be brought while the EPA is "diligently 
prosecuting a civil or criminal action," although a citizen may intervene 
in any such action "as a matter of right."14 Correspondingly, the EPA 
can intervene in any citizen suit.111 Further, citizen suits are limited in 
venue to the judicial district in which the pollution source is located.1s 
Notwithstanding the limitations imposed upon citizen suits, they com-
prise one method of insuring vigorous EPA enforcement of the federal 
Act. 
Similarly, states may act to compel the EPA to enforce the federal 
Act. A state falls within the definition of a "person" contained in the 
citizen suit section and could, therefore, bring suit against either a sus-
pected polluter or the EPA under that section.l'f In addition, the federal 
Act specifies certain instances in which state governors may use the 
T 33 U.S.C. §1319(a)(3) (Supp. II, 1972). 
8 33 U.S.C. §1319(b) (Supp. II, 1972). 
9 33 U.S.C. §1319(d) (Supp. II, 1972). See note 6 supra. 
to 33 U.S.C. §1364 (Supp. II, 1972). 
11 33 U.S.C. §1365(g) (Supp. II, 1972). 
12 33 U.S.C. §1365(a) (Supp. II, 1972). 
18 The Act excepts from EPA notice requirements any violations of new source 
standards, toxic pollutant standards, and pretreatment standards. 33 U.S.C. §1364(b) 
(Supp. II, 1972). 
14 33 U.S.C. §1364(b) (Supp. II, 1972). 
111 33 U.S.C. §1365(c)(2) (Supp. II, 1972). 
16 33 U.S.C. §1365(c)(1) (Supp. II, 1972). 
1T See 33 U.S.C. §1365(g) (Supp. II, 1972). 
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citizen suit provision without regard to the restrictions imposed upon 
citizen suits.1B Hence, when a state governor alleges that the EPA has 
failed to enforce an efiluent standard or water quality limitation, the 
violation of which occurs in another state and causes specified injury 
in his state, he may bring suit against either the EPA or the polluter, 
without regard to the citizen suit limitations that require giving the 
EPA sixty days notice and prohibit citizens from bringing suit if the 
EPA is "diligently prosecuting a civil or criminal action.''19 In short, 
· throughout the period of EPA-administered permit-issuance, both citi-
zens and states can assure vigorous EPA enforcement of, the federal Act. 
Since the EPA currently administers the_ federal Act permit program in 
Massachusetts,2o these provisions are particularly significant in the event 
that either private citizens or the Commonwealth believe that EPA en-
forcement is lax.21 
If and when Massachusetts receives EPA approval to administer the 
federal Act permit program, the Commonwealth will have direct enforce-
ment responsibilities. Although the federal Act contains no provisions 
explicitly confering enforcement powers on state agencies attempting to 
18 33 U.S.C. §lll65(h) (Supp. II, 1972). 
19 llll U.S.C. §1365(h) (Supp. II, 1972). 
20 See text at §6.3, notes 24-26 supra. 
21 To date only one notice of intent to file a citizen suit has been submitted in 
New England under the federal Act. Letter from Harold Ward, Vice President, 
Erology Action for Rhode Island to John A.S. McGlennon, Regional Administrator, 
EPA Region I, January 8, 1974. This letter served notice of Erology Action's intent 
to file suit against the City of Providence for failure to apply for an NPDES permit. 
Prior to the expiration of the 60 day period, EPA issued an order to the city 
requiring it to file a rompleted application within liO days. It may thus be argued that 
Erology Action's notification had the effect of prompting EPA to take enforcement 
action in a situation in which it might otherwise not have acted. 
It should be noted that the EPA has adopted a formal policy of vigorous enforce-
ment. See Memo from Alan G. Kirk II, Acting Assistant Administrator for Enforce-
ment and General Counsel, U.S. EPA, to all Regional Administrators, July 23, 1973. 
This memo states: 
The credibility of the permit program and the Congressional goal to eliminate 
the discharge of pollutants into navigable waters by 1985 is in large part 
dependent upon the enforcement program undertaken by EPA and the states. 
A vigorous and thorough enforcement program in each Region is the best way 
to insure that these goals are met. 
The Environmental Protection Agency has particular responsibility to enforce 
permits issued by EPA prior to approval of State permit programs. The thrust 
of the Region's enforcement program should be vigorously to enforce violations 
of all federally-issued permits and any state issued permits for which the State has 
not undertaken formal enforcement action ••• Section [1319] of the [federal] Act 
requires an appropriate enforcement action for every violation of the Act •.. Every 
violation of the Act should be pursued with an enforcement remedy. 
(Emphasis added). Further, the :tPA Region I office has taken enforcement action in 
each known instance of a permit violation in New England. EPA Quarterly Enforce-
ment Report, Jan. I, 1974, on file in the office of the Enforcement Branch, EPA 
Region I, Boston, Mass. 
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enforce an EPA-approved state permit program, the Act nevertheless 
indicates that such state agencies will have enforcement responsibilities,22 
and contemplates that state enforcement powers will derive from state 
law.28 Both the EPA and private citizens may supervise state permit 
program enforcement activities. Without explicit federal Act authority 
to do so, the EPA has conditioned their approval of state permit pro-
grams in order to force a vigorous state enforcement posture.24 Further, 
the EPA is explicitly authorized by the federal Act to engage in state 
1 permit program enforcement supervision. I£ the EPA discovers a viola-
! tion occurring in the course of operation of a state permit program, the 
1 federal Act authorizes the EPA to act directly against the suspected vio-
lator as it would if it were itself administering the permit program,211 
or, otherwise, notify the state permit program administrators and the 
suspected violator and allow the state thirty days to commence enforce-
ment action against the suspected violator before pursuing its com-
pliance order or civil suit enforcement measures.26 I£ the EPA finds wide-
spread violations and concludes that a state is failing to enforce its 
permit program effectively, the federal Act provides for a period of 
"federally assumed enforcement," which period begins only if the EPA 
finds continued state enforcement failures thirty days after it notifies 
the state permit program administrators of their enforcement laxity.27 
During federally assumed enforcement, the EPA is required to exercise 
its enforcement powers.2s Federally assumed enforcement terminates 
22 33 U.S.C. §1319(a)(l) (Supp. II, 1972). This section requires the EPA to notify 
state officials of state permit program violations and further requires the EPA 
to either issue a compliance order or bring suit if the state has not commenced 
enforcement action within thirty days of notification. 
28 33 U.S.C. §1342(b)(7) (Supp. II, 1972). This provision mandates that state permit 
programs have adequate enforcement powers. For a discussion of the enforcement 
powers under the Massachusetts Clean Waters Act, see text following note 38 infra. 
24 See, e.g., Agreement between Martin L. Johnson, Secretary of the Agency of 
Environmental Conservation, State of Vermont, and John A. S. McGlennon, Regional 
Administrator, Region I, U.S. Environmental Protection Agency, Feb. 29, 1974, on 
file in the Enforcement Branch, EPA Region I, Boston, Mass. For example, the agree-
ment requires of Vermont that "one employee (the 'Reviewing Employee') of the 
[state] Agency shall be assigned full time to permit compliance review and reporting 
of permits issued by the Agency, including water discharge permits." The agreement 
further requires that Vermont "shall take action with respect to each permit violation 
known •••• " ' 
Authority for EPA conditioning its state permit program approval can be inferred 
from the Act. See, e.g., 33 U.S.C. §1342(b) (Supp. II, 1972) (providing that the EPA 
shall not approve a permit program unless the enabling state legislation is thought 
to be adequate). 
211 33 U.S.C. §§1319(a)(l), (3) (Supp. II, 1972). 
26 33 U.S.C. §l319{a)(l) (Supp. II, 1972). 
27 33 U.S.C. §1319(a)(2) (Supp. II, 1972). 
28 Id. For a discussion of EPA enforcement powers while the EPA has direct 
enforcement responsibilities, see notes 4-10 and accompanying text, supra. 
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when the state convinces the EPA that it will enforce its permit pro-
gram.29 Finally, the federal Act provides for EPA withdrawal of a state 
permit program if, after notice and hearing, a state continues to fail to 
properly administer its permit program.3o One possible ground for the 
conclusion of improper administration is the failure of a state to 
enforce its permit program.31 In short, the EPA can assure effective state 
permit program enforcement by conditioning its approval of a state per-
mit program, directly supervising enforcement activities, assuming en-
forcement responsibilities and, ultimately, revoking a state permit pro-
gram. 
At the same time, private citizens can invoke the citizen suit provision 
to assure vigorous state enforcement activity.32 Citizen suits may be 
brought against the alleged polluter, upon notice to the intended defen-
dant, to the state in which the alleged discharge occurs, and to the 
EPA.33 In addition, a private citizen might bring suit against the EPA 
to compel the EPA to take some enforcement action.34 Although it ap-
pears that the citizen could not seek specific EPA action, as, for example, 
the institution of a civil suit or the issuance of a compliance order,311 
a citizen could apparently require the EPA to engage in enforcement 
activity required by the Act, i.e., the EPA could be forced to choose 
which enforcement measure it wished to pursue, and could then be 
forced to engage in that chosen enforcement activity.3& There appears to 
be no provision in the federal Act directly authorizing citizen suits 
against state permit program administrators, and, similarly, the federal 
Act does not explicitly establish, as a prerequisite to a state permit pro-
gram, the requirement that a state law provide for citizen suits against 
state permit program administrators.37 
State enforcement under the Clean Waters Act. In order to enforce 
the prohibitions of the Clean Waters Act,3S that enactment affords the 
DWPC specific enforcement powers. The DWPC may order persons dis-
29 Id. 
80 !1!1 U.S.C. §l!l42(c)(!l) (Supp. II, 1972). 
31 See !1!1 U.S.C. §§l!l42(b)(7), (c)(!!) (Supp. II, 1972). 
32 For an examination of the citizen suit provision of the federal Act (!1!1 U.S.C. 
§1!165 (Supp. II, 1972)), see notes 11·16 and accompanying text, supra. 
33 !l!l U.S.C. §l!l65(b) (Supp. II, 1972). 
84 !Ill U.S.C. §l!l65(a)(l) (Supp. II, 1972). 
311 Citizens may only compel the EPA to perform nondiscretionary acts. !Ill U.S.C. 
§l!l65(a)(2) (Supp. II, 1972). The EPA is required to take some enforcement action, but 
is given discretion as to the particular response it wishes to make. See !Ill U.S.C. 
§§l!ll9(a)(l), (!I) (Supp. II, 1972). Hence, it would appear that a citizen could compel 
the EPA only to take some enforcement action, rather than one particular enforcement 
response. 
38 See !Ill U.S.C. §§1365(a)(2), 1319(a)(l) (Supp. II, 1972). 
87 !13 U.S.C. §l!l42(b) (Supp. II, 1972). Citizen suits are authorized in Massachusetts 
by G.L c. 214, §lOA, See note 48 infra. 
38 For the prohibitions of the Clean Waters Act, see text at §6.3, note 25 supra. 
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charging without a permit, contrary to a permit, or contrary to a state 
regulation, rule, or order promulgated under the -clean· Waters Act, 
to apply for or renew a state permit.39 The DWPC may also order such a 
discharger to cease and desist such activity until such time as compliance 
with the DWPC regulatory program is fully achieved.40 Where it appears 
that a municipality is permitting incompatible wastes and slug loadings 
to be introduced into its treatment works without adequate pretreat-
ment, is failing to monitor and prevent excessive loading of its collection 
and treatment systems, or is otherwise operating in a manner that will 
lead to the violation of the terms of its permit, the DWPC may impose 
a "sewer ban" by ordering the municipality "to prohibit all additional 
connections to such [treatment] works from any source not already con-. 
nected."41 Until such time as the municipality ceases violating the terms 
of its permit and takes the corrective action specified in the DWPC 
"sewer ban" order, no further connections to the municipal sewage 
system may be made.42 The DWPC may order industrial users of 
publicly-owned treatment works to pay the user charges allocable to 
their use of the treatment works.43 If it detennines that a discharger has 
violated any term o'r condition of its permit, has obtained a permit by 
misrepresentations, has failed to disclose fully all relevant facts or 
apprise the DWPC of any changed circumstances which would warrant 
a reduction in, or discontinuance of, the authorized discharge, or has 
committed any other serious breach of its privilege to discharge, the 
DWPC may modify, suspend or revoke any outstanding permit.H 
The issuance of such orders is subject to administrative and judicial 
review. Proposed permit suspensions or revocations and cease and desist 
orders must include notice that the party to whom the order has been 
issued may, within thirty days, request an administrative hearing pursu-
89 G.L. c. 21, §44(1), as amended by Acts of 1973, c. 546, §10. Although this pro-
vision gives the DWPC authority to order dischargers ,to apply for permits and to 
issue cease and desist orders, see n.40 infra, this section does not explicitly authorize 
the DWPC to specify what precise corrective measures must be taken to achieve water 
quality objectives. TJle DWPC is powerless to order the sewering of an unsewered 
area, to order the connection of any particular waste source to a sewer line, or to 
order the connection of one municipal system to another (where a regional or inter-
municipal sewage disposal system would be the most viable means of attaining water 
quality objectives). 
40 G.L. c. 21, §44(1), as amended by Acts of 1973, c. 546, §10. Issuance of either an 
order to apply for a permit or a cease and desist order does not preclude the DWPC 
from undertaking criminal or civil enforcement activities. G.L. c. 21, §44(1), as amended 
by Acts of 1973, c. 546, §10.. . · · 
41 G.L. c. 21, §44(2), as amended by Acts of 1973, c. 546, §10. 
42 G.L. c. 21, §44(2), as amended by Acts of 1973, c. 546, §10. 
48 G.L. c. 21, §44(3), as amended by Acts of 1973, c. 546, §10. For a· discussion of user 
charges see §6.5 infra. 
44 G.L. c. 21, §43(10), as amended by Acts of 1973, c. 546, §9. 
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ant to the provisions of the state Administrative Procedure Act.411 Failure 
to make a timely request is deemed to constitute consent to the terms of 
these orders.46 Any person may obtain judicial review of any order, per-
mit determination, or other DWPC action, other than those actions 
to which the party seeking review has consented.47 Subject to various 
procedural requirements, the DWPC's water pollution control enforce-
ment authority may also be invoked by private citizens.<'8 
Owing to the fact that the state Act was revised to bring it into 
conformance with the federal Act, the enforcement provisions of the 
state Act in large part mirror those found in the federal Act. The former 
prescribes civil forfeitures and criminal penalties consisting of fines 
andfor imprisonment for: (1) discharges without a permit or in viola-
tion of a permit's terms; (2) violation of DWPC orders or regulations; 
(3) the submission in a permit application of inforniation known by 
the applicant to be false; or (4) the tampering with or rendering inac-
curate of any monitoring device required as a condition of any permit.49 
Such enforcement actions may be undertaken notwithstanding the fact 
that the DWPC may. have previously sought to abate the source of pol-
lution through the issuance of a cease and desist order.110 The superior 
court in equity has jurisdiction to enforce permits, orders, regulations, 
determinations and other actions of the DWPC undertaken pursuant 
to the state Act.111 In exceptional cases, where it appears that "a dis- · 
charge or combination of discharges presents an imminent and substan-
tial threat to the health, welfare or livelihood of any persons," the 
DWPC may, without the necessity of proceeding through a formal order 
or permit issuing procedure, undertake to have the discharge enjoined 
or remedied by other appropriate action.ll2 
45 G.L. c. 21, §45, as amended by Acts of 1973, c. 546, §11. The state Administrative 
Procedure Act is found at G.L. c. 30A, §§l et seq. The DWPC conducts its formal 
administrative hearings pursuant to "Rules for the Conduct of Adjudicatory Pro-
ceedings," which it promulgated on October 28, 1968. 
46 G.L. c. 21, §45, as amended by Acts of 1973, c. 546, §11. 
47 G.L. c. 21, §46A, as amended by Acts of 1973, c. 546, §13. Such applications for 
judicial review must be filed in superior court within thirty days of receipt of notice 
of the DWPC's final decision. Id. 
48 G~ .. c. 214, §lOA. For discussion of this statute see Johnson &: Miller, Environ-
mental Law, 1971 Ann. Surv. Mass. Law §§8.2-.5; McGregor, Private Enforcement of 
Environmental Law: An Analysis of the Massachusetts Citizen Suit Statute, 1 Env. 
Affairs 606 (1971 ). 
49 G.L. c. 21, §42, as amended by Acts of 1973, c. 546, §8. Civil forfeitures up to 
$10,000, or criminal penalties consisting of fines ranging from $2500 to $25,000 andfor 
" up to one year of imprisonment, may be assessed for each day of violation. Id. 
110 G.L.. c. 21, §44(1), as amended by Acts of 1973, c. 546, §10. 
Ill G.L. c. 21, §46, as amended by Acts of 1973, c. 546, §11. 
112 Id. Another enactment passed during the Survey year permits preferential 
trial disposition ·of environmental enforcement actions. See Acts of 1973, c. 283, 
discussed infra §6.10. 
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In its regulation and control of municipal sources of water pollution, 
the DWPC,. by virtue of the recently-enacted "mandatory district" 
statute,IIB has been vested with a unique means of securing compliance 
with municipal water pollution control objectives. In the past, the Com-
monwealth has, on occasion, found it difficult to compel municipalities 
to undertake affirmative programs deemed necessary for the protection 
of the public health.ll4 Under the state Act, the DWPC may propose that 
any one or more municipalities, or portions thereof, unite to form a 
district to provide integrated wastewater management services on a 
multi-municipal basis.llll Municipalities have the option either of forming 
such a district voluntarily or of having it formed for them pursuant 
to this "mandatory district" statute.G6 Whereas the district commission 
of a "voluntarily-formed" district is comprised of members appointed 
by the constituent municipalities, the commission of a "mandatorily-
formed" district is composed of members appointed by the DWPC.II'f 
Inasmuch as the financial obligations of the water pollution abatement 
district are authorized, not by vote of the constituent communities, but 
by vote of the district commission,11s the "mandatory formation" of a 
water pollution abatement district can result in a municipality virtually 
losing control over its financial obligations for water pollution abate-
ment projects. A district's local share of construction costs can only be 
financed from municipal appropriations or by general obligation bonds 
backed by the credit of the individual municipality.Go Operating costs 
are similarly borne by the member municipalities.60 The district com-
mission establishes the cost apportionment formulae; the towns pay 
their apportioned shares either through property tax assessments or 
through user charges.61 
Enforcement discovery procedures. Both the federal and state acts 
provide a number of means whereby enforcement may be facilitated. 
Sources may be required by the terms of their permits to acquire, record 
and furnish evidence of their compliance with permit conditions,62 
68 G.L. c. 21, §§28, 29, llllB, llliC, llliD and !16, as amended by Acts of 197!1, c. 1074. 
114 For a discussion of this problem as applied to DWPC enforcement activities, 
see Comment, Inaction of town government in correcting source of water pollution: 
McMahon v. Town of Grafton, 1971 Ann. Surv. Mass. Law §8.10; Comment, Sovereignty 
and the Control of Water Pollution, 2 Env. Affairs 421 (1972). 
1111 G.L c. 21, §28(a), as amended by Acts of 197!1, c. 1074, §1. 
116 G.L. c. 21, §28(b), as amended by Acts of 197!1, c. 1074, §2. 
liT G.L. c. 21, §29, as amended by Acts of 197!1, c. 1074, §14, 5. 
118 G.L. c. 21, 1§!10(7), !15. 
119 G.L c. 21, §!16, as amended by Acts of 197!1, c. 1074, §7. 
60 Id. 
61 Id. 
62 !Ill U.S.C. §1ll18(a)(4)(A) (Supp. II, 1972); G.L c. 21, §4!1(7), as amended by Acts of 
197!1, c. 546, §9. 
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Although the state Act limits the use of data thus obtained to civil 
enforcement actions,68 no such restriction limits the use of such data in 
either criminal or civil enforcement actions brought under the federal 
Act. 64 Further, both the EPA and the DWPC are granted a right of 
entry to premises to inspect and copy records required to be maintained 
as a condition of a permit, to inspect monitoring equipment, and to 
sample efBuents.611 Persons who refuse to permit entry or refuse to pro-
vide information, or who knowingly furnish or cause to be furnished 
to the DWPC or to the EPA inaccurate information are subject, under 
the federal Act, to criminal penalties66 and, under the state Act, to both 
civil and criminal penalties.e7 
FedeTal Act enfOTcement incentives. It should be noted that the federal 
Act encourages the development of state enforcement programs through 
its grants for state programs directed towards the prevention, reduction, 
and elimination of pollution.es These grants are predicated upon the 
states fulfilling certain requirements including a condition that a grant 
cannot be made if the EPA has seen fit to assume enforcement respon-
sibilities.69 The regulations promulgated for the disbursement of funds 
to state enforcement programs are far more specific in requiring that an 
adequate state pollution control program be a condition of the receipt 
of any federal funds.7° Further portions of the grant money may be 
allocated on an "incentive" basis, so that a state will fulfill specific en-
forcement requirements.71 Thus opportunity exists for EPA to so 
carefully condition the pollution control program grants so as to virtu-
ally insure that an acceptable state enforcement program be developed. 
§6.5. Grants for the construction of publicly-owned treatment works. 
To ameliorate the expense of constructing publicly-owned treatment 
facilities, both the federal Act and the state Act provide for the expendi-
ture of public funds to subsidize the costs of constructingl publicly-
68 G.L. c. 21, §42, as amended by Acts of 1973, c. 546, §8. Such data may, however, 
be used in a criminal prosecution for inaccurate data submissions. Id. 
64 For a discussion of the Fifth Amendment issues involved in EPA actions based 
on data thus acquired, see Comment, The Federal Water Pollution Control Act 
Amendments of 1972, 14 B.C. Ind. Be Com. L. Rev. 672, 701-02 n.206 (197!1). 
611 33 U.S.C. §llll8(a)(4)(B) (Supp. n, 1972); G.L c •. 21, §40, as amended by Acts of 
1973, c. 546, §7. 
!"' Refusal to permit entry is subject to the federal criminal penalties. 33 U.S.C. 
§llll9(c)(l) (Supp. II, 1972). The supplying of inaccurate information is punishable 
by a fine of up to $10,000, or by up to six months imprisonment, or by both. 33 
U.S.C. §llll9(c)(2) (Supp. II, 1972). 
67 G.L c. 21, §42, as amended by Acts of 1973, c. 546, §8. 
68 33 U.S.C. §1256 (Supp. II, 1972). 
eo 33 U.S.C. §1256(f)(2) (Supp. II, 1972). 
TO 40 C.F.R. §35.557(a) (1973). 
'11 See 40 C.F .R. §135.554-!l(a)(5), 35.559(b) (1973). 
§6.5. 1 "Construction," as defined in the federal Act, encompasses both planning 
and physical construction expenses, including 
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owned2 treatment works.a Combined,' the federal and state& construction 
preliminary planning . to determine the feasibility of treatment works, engineer· 
ing. architectural, legal. fiscal, or economic investigations or studies, surveys, 
designs, plans, working drawings, specifications, procedures, or other necessary 
actions, erection, building. acquisition, alteration, remodeling, improvement, 
or extension of treatment works, or the inspection or supervision of any of the 
foregoing items. . 
!Ill U.S.C. §1292(1) (Supp. II, 1972). The Commonwealth in its grant program makes 
separate grants for planning and physical construction costs. Compare G.L c. 21, 
§!II with G.L c. 21, §!lOA, as amended by Acts of 197!1, c. 546, §6. 
2 The federal Act authorizes the EPA "to make grants to any State, municipality, 
or intermunicipal or interstate agency for the construction of publicly owned treat· 
ment works." !Ill U.S.C. §128l(g)(l) (Supp. II, 1972). State construction grants may be 
made to water pollution abatement districts, as well as to municipalities, special dis-
tricts (other than water pollution abatement districts), the Metropolitan District 
Commission, or "other existing governmental unit[s] authorized to co~truct, own, 
operate, extend or improve abatement facilities.'' G.L. c. 21, §§!lOA, !Ill, as amended by 
Acts of 197!1, c. 546, 1§4, 5. 
The federal aid in support of pollution abatement facility construction authorized 
by the federal Act is directed almost exclusively to publicly-owned facilities; the 
federal Act provides no similar grant program to assist non-public polluters in 
bearing the burden of installing waste treatment technology. The federal Act does, 
however, amend the Small Business Act to establish a limited program providing 
loans to small business concerns suffering "substantial economic injury" in meeting 
water pollution control requirements. 15 U.S.C. §§63ll(c), 6!16(g) (Supp. II, 1972). In 
1970 the Massachusetts Legislature attempted to effect a similar business aid program. 
Acts of 1970, c. 746. This enactment was declared to violate the Massachusetts Con-
stitution by the Supreme Judicial Court. Opinion of the Justices, 1971 Mass. Adv. 
Sb. 419, 268 N.E.2d 149. The intent of providing marginal industries with public 
assistance in meeting the requirements of the NPDES could be achieved, to a certain 
extent, by the provisions of G.L. c. 40D, which provides that, subject to certain con-
ditions, municipalities may form "industrial development pollution abatement au-
thorities" empowered to lease pollution abatement services to industries. 
8 The definition of "treatment works" eligible for federal construction grants 
found in the federal Act encompasses the widest variety of water pollution abatement 
facilities, including traditional water-oriented, as well as land disposal, treatment 
methods. !Ill U.S.C. §11292(2)(A) and (B) (Supp. II, 1972). 
' The federal Act provides that the "Federal share" for construction grants made 
subsequent to fiscal year 1971 is to amount to 75%. !Ill U.S.C. §l282(a) (Supp. Ii. 1972). 
Interim federal construction grant regulations adding 40 C.F.R. Part !15.900 (197!1) 
were initially published on February 28, 197!1, !18 Fed. Reg. 5!129-!16 (197!1), and cor-
rected on March !1, 197!1, !18 Fed. Reg. 6!190 (197!1), and April 19, 197!1, !18 Fed. Reg. 
9666 (197!1). 
The "Massachusetts share" amounts to an additional 15%. G.L c. 21, §!Ill, as 
amended by Acts of 197!1, c. 546, §6. The state Act also provides that when a publicly· 
owned facility is ready for construction in any fiscal year in which federal construction 
grants are not available, the "Massachusetts share" may be raised to 90% of the costs 
of construction, provided that the total project construction costs do not exceed 
$5,000,000 or any lesser amount set by the division. Id. 
Both the federal Act, !Ill U.S.C. §1286 (Supp. II, 1972), and Massachusetts law, Acts 
of 197!1, c. 546, §14, provide that, in certain cases, waste treatment facilities already 
constructed without the benefit of a full "federal" or "Massachusetts" share shall be 
eligible for reimbursem,ent by the EPA or the DWPC to insure that the combined 
state-federal funding totals 90% of the costs of construction. Federal reimburse-
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grant programs can furnish ninety percent of the costs of constructing 
qualifying& publicly-owned waste treatment facilities. Unlike previous 
federal programs, which required an annual congressional appropriation 
for each year in which a project was to receive a federal grant, construc-
tion grant commitments made pursuant to the new federal Act con-
stitute contractual obligations of the federal government.T 
The most innovative feature of the federal construction grants 
program is the requirement that grant recipients generate revenue 
through user charges and industrial cost recovery fees.s The federal Act 
ment guidelines, adding 40 C.F.R. Part 35.850 were proposed on June 26, 1973, 38 
Fed. Reg. 16826-7, and promulgated on September 26, 1973, 38 Fed. Reg. 26882-3. 
Further revisions to the reimbursement guidelines were propo6ed on October 15, 
1973, 38 _Fed. Reg. 28572-3. 
II The Massachusetts program to provide state grants and facilitate the acquisition 
of federal grants for the construction of publicly-owned waste treatment facilities is 
effected by the interaction of two separate sections of chapter 21. One section enables 
the DWPC to authorize cities, towns, special districts, the Metropolitan District 
Commission, and other existing governmental units to apply for state financial as-
sistance. G.L c. 21, §30A, as amended by Acts of 1973, c. 546, §4. Another provision 
details the procedures by which water pollution abatement districts may obtain federal 
and state construction grants. G.L. c. 21, §33, as amended by Acts of 197!1, c. 546, §6. 
6 Federal construction grants will be made to publicly-owned projects in Mass-
achusetts by the EPA if it is satisfied that the proposed works: (I) provide for the 
application of the best practicable waste treatment technology over the life of the 
works, 33 U.S.C. §128l(g)(2)(A) (Supp. II, 1972); (2) can be technologically upgraded 
in the future to a level permitting the total elimination of discharges, !13 U.S.C. 
§128l(g)(2)(B) (Supp. II, 1972); (3) are not fed by sewer collection systems that are 
subject to excessive infiltration, 3!1 U.S.C. §l28l(g)(3) (Supp. II, 1972); (4) are 
included in any applicable areawide plan, 33 U.S.C. §l284(a)(l) (Supp. II, 1972); 
(5) conform to any applicable state plan, !13 U.S.C. §1284(a)(2) (Supp. II, 1972); 
(6) have been certified for priority by the DWPC, 33 U.S.C. §1284(a)(3) (Supp. II, 1972); 
(7) will be operated and maintained in accordance with a DWPC-approved plan of 
operation, 3!1 U.S.C. §1284(a)(4) (Supp. II, 1972); (8) have sufficient size and capacity, 
including reserve capacity, to meet the planned or anticipated use of such works, 
!13 U.S.C. §1284(a)(5) (Supp. II, 1972); (9) are to be operated by an agency that has, 
or will have, in effect a system of charges by which all users will pay their propor-
tionate share of operation and maintenance costs, 33 U.S.C. §1284(b)(l)(A) (Supp. 
II, 1972); (10) are to be operated by an agency that has, or will have, in effect a 
system of charges by which industrial users will pay a sum amounting to the Federal 
construction cost subsidy attributable to their use of the facility, !13 U.S.C. 
§1284(b)(l)(B) (Supp. II, 1972); and (11) are to be operated by an agency that has 
statutory and administrative capacity to insure adequate construction, operation and 
maintenance of the works, !13 U.S.C. §1284(b)(l)(C) (Supp. II, 1972). 
1 Compare 3!1 U.S.C. 1§1158(d), (e) (1970) with 33 U.S.C. §1283(a) (Supp. II, 1972). 
The difference between the two grant programs is discussed in Comment, The Federal 
Water Pollution Control Act Amendments of 1972, 14 B.C. Ind. Be Com. L. Rev. 672, 
682 (1973). 
8 G.L. c. 21 §32, as amended by Acts of 1973, c. 546, §5, provides the Mass-
achusetts statutory basis for the imposition of user charges and industrial cost 
recovery fees. Federal user charge and industrial cost recovery regulations amending 40 
C.F.R. Part 35, Appendix B{f)(5) (1973), were proposed by the EPA on August 21, 1973, 
!18 Fed. Reg. 22524-27 (197!1). 
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requires that recipients of federal construction grants adopt a system of 
user charges by which all users of waste treatment services pay their 
proportionate share of the costs of operating and maintaining the fed-
~" erally-financed facility.& Interpreting the federal Act's requirements, the EPA has determined that domestic, industrial, non-industrial, and gov-ernmental users are subject to this requirement.1° Further, the EPA 
maintains that large volume users may not be given quantity dis-
~ountsll and that the operating and maintenance cost fees imposed upon 
~1 users must reflect the strength, volume, flow characteristics and other 
fa'ctors of a discharger's wastes that influence the cost of treatment.12 
However, the EPA has taken the position that meter reading, billing, 
and other service costs not related to the extent of use of the facility may 
be charged equally to all users irrespective of the nature and extent of 
their waste output.1B Moreover, in addition to user charges and other 
service charges that are to be imposed, the EPA allows users to be 
assessed for local debt service payments for previous construction, as 
well as for debt service costs for the remaining ten percent "local share" 
of new construction costs,14 
The federal Act imposes an additional financial obligation upon in-
dustries discharging to publicly-owned treatment works. Federal grant 
recipients must obtain from industrial users111 that portion of the total 
federal construction grant attributable to the facility's treatment of their 
wastes through the imposition of a cost recovery fee.16 The industrial 
cost recovery requirement does not apply to industries that discharge 
primarily segregated domestic wastes or wastes from sanitary conveni-
ences.n Both user charges and industrial cost recovery fee systems are 
9 !Ill U.S.C. §1284(b)(l)(A) (Supp. II, 1972). 
10 !18 Fed. Reg. 22524 (197!1). 
11 !18 Fed. Reg. 22524, 22526-27 (197!1), adding 40 C.F.R. Part !15, Appendix B(h). 
12 Id., adding 40 C.F.R. Part !15, Appendix B(f)(l). 
18 !18 Fed. Reg. 22524-25 (197!1). 
14 !18 Fed. Reg. 22524 (197!1). 
111 The federal Act defines "industrial user" by reference to a 1967 Bureau of the 
Budget manual, and further permits the EPA to refine that definition. !Ill U.S.C. 
§1!162(18) (Supp. II, 1972). On August 21, 197!1, the EPA updated the definition of 
"industrial user" by adopting regulations referring to a 1972 Office of Management 
and Budget manual. !18 Fed. Reg. 22524-25, adding 40 C.F.R. §!15.905-19. 
16 !Ill U.S.C. §1284(b)(l)(B) (Supp. II, 1972). The purpose of this requirement is 
twofold. First, by requiring industries to pay their share of the waste treatment 
facility's federally subsidized capital costs, the federal Act insures that public funds-
at least federal funds-are not used to subsidize capital expenses that should be right-
fully borne by the industrial user. Secondly, the imposition of capital outlay recovery 
fees is designed to minimize the economic disparity between the capital outlay ex-
penditures incurred by those industries that are required to provide their own treat-
ment equipment and those industries that are able to discharge to publicly-owned 
facilities. Note that industrial cost recovery fees are imposed in addition to pretreat-
ment requirements. See §6.ll, n. 11 supra. 
17 !18 Fed. Reg. 22524, 22525 (197!1), adding 40 C.F.R. §!15.905-19. 
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subject to EPA approva1.1a These requirements, when coupled with the 
provisions of the federal Act allowing grantees to retain up to fifty per· 
cent of industrial cost recovery fee revenues for future reconstruction 
and expansion,19 reflect the congressional intent that the federal con-
struction grant program ultimately produce publicly-owned water pollu-
tion abatement systems that are financially self-sufficient.:ao 
§6.6 Water pollution control planning. Of the three major pro-
grams of the new federal Act-the NPDES, the construction grants, and 
the planning programs-it is the last that could have the potential to 
be most environmentally-significant from a long-term point of view. 
While the permit program provides the mechanism for implementing 
the immediate water quality strategy and the construction grants pro-
gram provides financial incentives vital to the construction of municipal 
water pollution abatement facilities, the planning programs are designed 
to insure that virtually every natural resource issue that may be affected 
by the implementation of a water pollution control s~tem is incor-
porated within the planning of that system. Decisions regarding the 
construction and location of such systems are crucial not only because 
immediate pressing water problems cannot be cured without them but, 
18 !13 U.S.C. 1§1284(b)(l)(A) and (B) (Supp. II, 1972), and 38 Fed. R.eg. 22524. 22526 
(1973) adding 40 C.F.R. 1§35.928 and 35.935-l!l(b), (c). The development and imple-
mentation of efficient and equitable systems for imposing user charges and industrial 
cost recovery fees will not be easily accomplished. User charges, which are intended 
to exact from users the proportionate share of operating and maintenance costs, 
cannot be fairly apportioned without reference to the use made of a treatment 
system by all other users. Each time a user enters, withdraws from, or varies his 
discharge into a publicly-owned system, the share of operating and maintenance 
costs proportionately assessable against all other users may be subject to re-evaluation 
and reassessment. These dynamics of treatment system use patterns, which may 
require continual readjustment of user fee schedules, may also give rise to a second 
source of difficulty in devising industrial capital cost recovery fee schedules. The 
capital costs attributable to the treatment of an industrial user's wastes is computed 
with reference to the strength, volume, and flow characteristics of those wastes. As is 
the case in computing user charges, the fact that these capital cost recovery fees are 
also a function of the total size of a facility and the use made thereof by all other 
users may also make any capital cost recovery fee schedule subject to periodic revision. 
Federal user charge and industrial cost recovery regulations were proposed on May 22, 
1973, 38 Fed. Reg. 13524-6 (1973), and promulgated on August 21, 1973, 38 Fed. Reg. 
22524·27 (1973). For a thorough discussion of the theoretical ramifications of user 
charges and industrial cost recovery fee systems see Selig, Emuent Charges on Air and 
Water Pollution: A Conference Report 63-73 (Environmental Law Institute Mono-
graph No. 1, 1973). 
19 33 U.S.C. §1284(b)(3) (Supp. II, 1972). 
20 It should be noted that the construction grant program for wastewater treatment 
works is but one of a number of federal programs designed to provide financial 
incentives, directly or indirectly, for the construction of pollution abatement facilities. 
For an examination of the entire range of federal pollution control incentives see 
Berlin, Federal Aid for Pollution Control, (BNA Environment Rep. Monograph No. 16, 
1973). For a discussion of other water pollution control aid programs see note 2 supra. 
27
O'Brien and Deland: Chapter 6: Environmental Law
Published by Digital Commons @ Boston College Law School, 1973
170 1973 ANNUAL SURVEY OF MASSACHUSE'ITS LAW §6.6 
more importantly, because such decisions have far-reaching ramifications 
regarding future land use and development trends within the area to be 
served' by a planned pollution abatement system.1 In recognition of 
the significance of these factors, the federal Act establishes three 
levels of water pollution control planning processes, ranging £rom the 
planning of individual municipal facilities by local governmental units, 
to water quality planning by the States, to "areawide" waste manage-
ment planning by regional planning agencies. Supervising these plan-
ning processes is the EPA, which, while itself devoid of any direct plan-
ning responsibility, must promulgate and enforce regulations coordi-
nating the structuring and content of these subordinate planning pro-
cesses. Ideally, these planning programs are to be integrated with the 
NPDES, the construction grants program, and with each other in order 
to achieve a systematic and comprehensive plan of action for improving 
and maintaining water quality. To a large extent the federal Act pre-
scribes similar objectives for all three planning programs, the primary 
distinctions between the three being the geographic application, the 
particular planning focus, and the implementation dates of each plan-
ning scheme. Presently, the requirements of two of these federal planning 
processes, municipal facilities planning and state-prepared water quality 
planning, are applicable to Massachusetts water pollution control activi-
ties. Because of its technical complexities and political sensitivity, it is 
uncertain whether any effort will be made to implement any federal 
Act "areawide" planning programs in Massachusetts. 
Local treatment facility planning. In Massachusetts, the planning of 
public wastewater treatment facilities has been a function traditionally 
exercised on the local government level, and, as a result, decisions on 
their planning and construction have largely reflected the immediate 
parochial interests of the involved local government unit.2 As growing 
general interest in improved water quality was reflected in progressively 
stronger state and federal pollution control statutes,a the exercise of the 
§6.6. 1 Croke, Croke, Kennedy &: Hoover, The Relationship Between Land Use and 
Environmental Protection, in Land Use and the Environment: An Anthology of 
Readings 69, 72 (EPA 1973). 
2 Subject to the approval of the DWPC, municipalities have broad powers to plan 
the development of sewerage systems, (G.L c. 83, §1) and sewage disposal facilities 
(G.L. c. 83, §6). As part of its duty to protect inland waters and public water supplies, 
the Department of Public Health must also approve the siting of surface and sub-
surface waste disposal facilities. See G.L. c. 83, §§1, 6; G.L. c. 111, §§17, 159, 160. The 
planning of individual water pollution abatement facilities may also be done by water 
pollution abatement districts, by industrial pollution control authorities, and by 
specially-created water pollution abatement districts. See G.L c. 21, §30, !lOA, as amended 
by Acts of 1973, c. 546, §4. 
a The history of federal water pollution control legislation is traced supra. §6.2, n.2. 
The history of Massachusetts water pollution control legislation is traced supra, §6.2, 
n.8. 
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pollution control function by municipalities became increasingly subject 
to more pervasive water quality policies established by state and federal 
mandate. Nevertheless, with the exception of satisfying minimal en-
gineering design criteria as a condition to receipt of federal and state 
planning grants, local facilities planning was, until recently, still con-
ducted with local concerns as the dominant planning factor.4 
The new federal Act could, however, change the perspective of local 
facilities planning.ll In addition to prescribing minimal engineering 
criteria as a condition to receipt of federal construction grants,& the 
federal Act suggests that future federal funding will encotirage the 
development of public waste treatment facilities designed· to accommo-
date a number of advanced technical objectives including waste re-
cycling,' wastewater reclamation,& confined waste disposal,9 environ~ 
mentally-safe sludge disposal practices,1o nonpoint pollution source con-
trols,ll and the integration of sewage disposal with the disposal of solid 
waste, waste heat, thermal discharges and other environmentally-des-
tructive discharges.12 The federal Act, moreover, specifies a diverse array 
of factors beyond the pale of ordinary engineering practice, the consider-
ation of which the EPA should encourage in the planning of municipal 
facilities.1a Specifically, it suggests that facilities be planned to com-
4 Federal grants to assist in the construction of public waste disposal systems under 
the new federal Act and its predecessor, as well as other federal aid programs (see 
§6.5, n.2 supra) must pass muster under the Project Notification and Review System. 
See note 4!1 infra for discussion of this system. 
II Local facilities planning requirements stem from !Ill U.S.C. §§1281, 1284 (Supp. II, 
197!1) •. SeCtion 1284 incorporates by reference the requirements that local facilities 
comply with areawide waste treatment plans. and state water quality plans. See !Ill 
U.S.C. §11284(a)(1), (2) (Supp. II, 1972). 
8 The minimal engineering criteria required by the federal Act can be found in 
5!1 U.S.C. §11!181, 1884 (Supp. II, 1972). For a listing of the conditions that must be 
met prior to federal funding of a loCal facility, see §6.5., n.6 supra. 
7 53 U.S.C. §1281(d)(1) (Supp. II, 1972). 
8 55 U.S.C. §1281(d)(ll) (Supp. II, 1972). 
t !15 U.S.C. §1281(d)(2) (Supp. II, 1972). 
10 55 U.S.C. §128l(d)(4) (Supp. II, 1972). 
11 55 U.S.C. §1281(c) (Supp. II, 1972); 
12 !Ill U.S.C. §1281(e) (Supp. II, 1972)• 
11 It ia a matter of considerable debate, both within and without the EPA, as to 
when and to what degree non-technical factors (described· in notes 7-12 supra and 
accompanying text) are to be incorporated into municipal facilities planning. This 
debate reflects tension between the minimal planning prerequisites of local facilities 
planning and the more visionary planning perspectives of areawide planning programs 
(discussed in notes !10-45 infra and accompanying text) which are also set forth, to 
10me extent, in non-mandatory provisions of the local facilities planning section, !Ill 
U.S.C. §1281 (Supp. II, 1972). By contrast, the more sophisticated planning' process 
described in the areawide planning program (!13 U.S.C. § 1288 (Supp~ II, 1972)) requires 
that the plans prepared by areawide organizations "be applicable to all wastes 
generated within the area involved" (!Ill U.S.C. §1288(b)(1) (Supp. II, 1972)) (emphasis 
added}-a planning objective that might also be achieved if the scope of design 
-1, i 
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prebend areawide pollution problems,u to include open space and rec-
reational considerations,lll and to be revenue producing.18 
Because it is a direct outgrowth of prior funding programs and be-
cause its continuation is assured by the well-organized profession of 
consulting engineers, local facilities planning is the planning program 
most likely to be fully implemented in Massachusetts. However, the 
impact that the local facilities planning process will have on future 
water pollution control in Massachusetts is limited by a number of 
factors. First, because it comes into play only when public facilities are 
planned to qualify for federal funding, it will not influence pollution 
control activities of those areas that either already have federally-funded 
pollution abatement facilities or have no need for such facilities. A 
second limitation stems from the fact that local facilities planning ap-
plies only to publicly-owned projects seeking federal construction grants; 
by definition, this planning process will be inapplicable to pollution 
sources that do not discharge to publicly-owned facilities.n Planning 
for treatment of industrial wastes prior to separate discharge must still 
be conducted or contracted out by industries entirely at their own ex-
pense. 
State wattr quality planning. As it became apparent that the solution 
to water quality problems required broad-based assessments of the need 
for and effectiveness of water pollution control projects, states began to 
define their overall control objectives in terms of water quality stan-
dards.1B Prior federal water pollution control strategies encouraged the 
objectives specified in both the express and precatory provisions of the local facilities 
program were fully implemented. Either way, it appears to be the congressional 
intent that successive phases of federally-financed facilities planning programs are 
to include incremental increases of these non-technical factors. 
The extent to which such factors are included in waste treatment facility planning 
will, of course, affect the nature and timing of that planning. As the planning 
entailed in satisfying federal eligibility requirements thus increases to encompass 
these factors, the engineering community will be forced to share ita now exclusive 
control over pollution abatement planning with planners of more diverse backgrounds. 
Because of the complexities presented by auch .innovative planning concepts, and 
because of the influence still exerted by those who regard the engineering factors as 
the paramount planning determinant, it does not appear likely that the present round 
of facilities planning will incorporate these non-technical factors. 
u llll U.S.C. §1281(c) (Supp. II, 1972). 
111 llll U.S.C. §1281(f) (Supp. II, 1972). 
18 llll U.S.C. §1281(d) (Supp. II, 1972). 
17 Pollution aourcea that discharge to publicly-owned facilities are subject to pre-
treatment standards. See §6.8, note 11 supra. Pollution sources which do not discharge 
to publicly-owned facilities will be directly subject to the NPDES. Unlike the area-
wide and state basin planning processes, the local facilities planning program en-
compasses only the wastes that are to be processed through the system under 
consideration. Thus, control over sources not discharging to publicly-owned facilities 
is exerted pursuant to areawide, state and federal, but not local, planning programs. 
18 When the Massachusetts Division of Water Pollution Control was created in 
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use of such standards in the formulation of state control strategies.tD 
However, reliance on water quality standards as the dominant operative 
norm in state programs did not prove to be an effective means of im-
proving water quality, largely because the translation of instream ob-
jectives into abatement requirements for pollution sources proved ex-
tremely difficult. It was this experience that prompted Congress in the 
national water pollution control program to rely primarily upon the use 
of standardized effluent limitations to attain the high water quality 
standards which remain the goal of the new national program. The new 
federal Act requires that water quality standards be established for all 
waters20 to achieve the ultimate goal of restoring their natural biological 
and physical integrity. Further, the states must maintain a continuing 
planning process to co-ordinate the NPDES and construction grants 
programs in order to attain instream standards along a given waterway.21 
The plans so produced must assess the need for constructing publicly-
owned treatment works,22 inventory and characterize significant pollu-
tion sources,2B and list the compliance schedules and effluent limitations 
that will be prescribed for every source.24 In these plans the states must 
also identify the more severely-polluted segments of rivers. If, because of 
an extremely severe pollution problem, water quality standards cannot 
be attained through the application of "standard" NPDES effluent limi-
tations to the pollution sources on a given waterway segment, the plan 
must provide that special measures will be taken to attain water quality 
standards.211 Specifically, water quality plans must allocate maximum 
daily loads of pollutant and thermal discharges into such segments,26 
prescribe effluent limitations sufficiently stringent to achieve water qual-
ity standards,27 and take whatever other measures,2s including control of 
1966 it was empowered to promulgate and enforce water quality standards. Acts of 
1966, c. 685, §2. The DWPC now establishes water quality standards and associated 
effiuent limitations for state waters pursuant to G.L. c. 21, §27(5) as amended by 
Acts of 1973, c. 546, §3. 
19 See §6.5 n.7, supra. 
20 53 U.S.C. §§l5U(a)-(c) (Supp. II, 1972). The new national water pollution control 
program seeks to achieve water quality objectives through a combination of water 
quality standards and effluent limitations for point sources. The latter limitations are 
the basic regulatory norm except in those instances where water quality standards 
cannot be achieved without more rigorous measures. See §6.5, supra. 
21 35 U.S.C. §UU(e) (Supp. U, 1972). 
22 40 C.F.R. §150.20(4) (1975). 
28 40 C.F.R. §150.20(5) (1975). 
24 55 U.S.C. §15U(e)(5)(A) (Supp. II, 1972). See also 40 C.F.R. §150.20(6) (1975). 
211 35 U.S.C. §UU(d) (Supp. II, 1972). 
26 The federal Act requires that state plans contain the total maximum daily 
loads of pollutant and thermal discharges that may be allowed consistent with water 
quality standards. 55 U.S.C. §§1515(d)(l)(C)-(D) (Supp. II, 1972). See also 40 C.F.R. 
§150.24 (1975). 
27 55 U.S.C. §1312(a) (Supp. II, 1972). As a condition to state administration of 
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non-point ,pollution sources,• necessary to attain those standards in such 
waterway segments. 
Areawide planning. In recognition of the fact that, even with thorough 
implementation of the NPDES and construction grants programs, the 
pollution problems of certain highly-polluted areas are not likely to be 
completely solved on a tr.aditional small-scale basis, Congress included 
in the federal Act provisions for the development and implementation of 
waste management programs to deal with water pollution problems on a 
long-range, region;tl scale.so Pursuant to EPA guidelines, the Governor 
of each state is required to identify those areas where high-density urban-
industrial concentrations31 have caused "substantial water quality con-
trol problems,"82 and designate therefor a "single representative organi-
zation • . . capable of ·developing .effective areawide waste treatment 
management plans for [that] area."88 Because high-density urban-indus-
trial concentrations often give rise to ancillary pollution sources not 
susceptible to standard effluent controls, the elimination of water pol-
the NPDES permit program, the state program must be capable of issuing permits 
that prescribe eftluent limitations more stringent than "standard" NPDES dBuent 
limitations if it appears that the application of "standard" eftluent limitations . will 
be incapable of achieving water quality standards. SS U.S.C. §1M2(b)(1)(A) (Supp. D, 
1972). 
28 The state plans must include oontrols over the disposition of residual wastes 
from wastewater treatment, SS U.S.C. §1S1S(e)(S)(G) (Supp. II, 1972), and a process 
to oo-ordinate land use and other natural resource planning with water quality 
planning and management. 4() C.F.IL §l!I0.10(d) (1975). 
2D 4() C.F.R. §ll!I0.20(a)(~ 1!10.29 (1975). 
so SS U.S.C. §1288 (Supp. II, 1972). 
81 In ita regulations published on September 14, 1975, the EPA indicated that 
"urban-industrial ooncentrations" will be defined in terms of those portions of 
Standard Metropolitan Statistical Areas and areas oontiguous thereto that have 
"substantial ooncentrations of population and manufacturing production or other 
factors which result in subStantial water quality oontrol problems." 58 Fed. Reg. 
25681, 82 (1975), addiiig 40 C.F.R. §126.IO(a). 
82 EPA regulations promulgated on September 14, 1975 indicated that, to qualify 
for an areawide planning designation, the area in question must have a "substantial 
water quality problem," as evidenced either by ita classification as a water quality· 
limited segment, by a substantial groundwater pollution problem, or by reliance on 
groundwater resources tO the extent that protection from pollution necessitates the 
oomprehensive pollution oontrol activity enoompassed within areawide regulatory 
activity. 58 Fed. Reg. 25681-82 (1975), adding 40 C.F.R.; §l26.IO(b). 
aa 55 U.S.C. §1288(a)(2)(B) (Supp. II, 1972). The EPA promulgated regulations 
under this section on September 14, 1975. 58 Fed. Reg. 25681-85. Those regulations · 
provide the governor of a state with three options regarding designation of areawide 
agencies. He may: (1) formally "designate" such agencies: <'-') formally "non-designate" 
such regions: or (5) "remain silent." 58 Fed. Reg. 25681-82, adding 4() C.F.R. 1§126.15, 
126.14 and Note following §126.1-4. Where a governor elects to follow option (S), the 
local political entities in an area otherwise eligible for areawide designation may, 
by their own initiative, themselves, obtain areawide designation from the EPA. 55 U.S.C. 
§1288(a)(4) (Supp. II, 1972). Governors or local political units may by oooperative 
action obtain interstate areawide designation. Id. 
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lution in such areas will require the application of more advanced 
non-point pollution control strategies. Accordingly, the areawide waste 
management program requires84 the development and implementation of 
a strategy for regulating and abating virtually every present and poten-
tial point and non-point" water pollution source, including construc-
tion,8& mining,ST agricultural and silvicultural,88 and other activities.89 
The most controversial aspect of the areawide regulatory program may 
lie in the fact that it also requires a strategy to "regulate the location, 
modification, and construction of any facilities within such areas which 
may result in any discharge in such area.''40 Such controls would cer-
tainly mandate preconstruction · siting review and approval of any pro-
posed location of industrial or municipal pollution sources in designated 
high-density areas. Areawide waste management planning thus envisions 
the imposition of water-oriented land-use controls.4t 
A second significant facet of the areawide program may be its choice 
of regional wastewater management agencies that can achieve operating 
economies-of-scale and regionwide coordination of control strategy in the 
more severely polluted areas of the nation. 
Nevertheless, at this juncture the extent to which areawide planning 
will be implemented in Massachusetts is unclear. As this chapter was 
going to press, Massachusetts had failed to submit proposed areawide 
designations to the EPA by the prescribed deadline date.42 Consequently, 
it appears that such water pollution control strategies will not soon be 
implemented in the Commonwealth. Because they have had extensive 
experience in studying substantive issues relating to the water quality 
84 83 U.S.C. 1§1288(b){2){A)-(K) (Supp. II, 1972). 
815 Unlike the NPDES, which is limited to the control of point source pollution 
(see 83 U.S.C. l§lllll{a), IM2{a), 1862{12) {Supp. II, 1972)), the scope of regulatory 
activities to be exercised by areawide waste management agencies encompasses both 
point and nonpoint sources of pollution. Some typical nonpoint sources are men-
tioned in text at notes 36-39 and at note 39 infra. 
88 !Ill U.S.C. §1288(b)(2){H) (Supp. II, 1972). 
87 !18 U.S.C. §1288(b)(2){G) {Supp. II, 1972). 
88 !Ill U.S.C. §1288(b)(2){F) (Supp. II, 1972). 
89 Areawide waste management processes must be capable of {I) regulating irriga-
, tion, channel obstruction, ground wa:ter extraction, stream diversion and other inland 
activities likely to reduce fresh water flow to the extent that rivers, lakes, estuaries 
and other fresh water area are subject to salt water instrusion; (2) controlling residual 
waste disposal; and {ll) insuring that land or subsurface disposal of pollutants will 
not aJfect either ground or sub-surface water quality. 8~ U.S.C. §§1288(b){2){1)-{K) 
{Supp. II, 1972). 
40 !18 U.S.C. §1288(b)(2)(C){ii) {Supp. II, 1972). 
41 Such controls, when coupled with the indirect source preconstruction review 
requirements of the air pollution cOntrol program (discussed hi §6.8 infra), indicate 
that the more heavily-polluted areas of the nation are, or will shortly be, regulated 
by EPA-supervised air· and water-orientated land use controls. 
42 The EPA specified March 14, 1973 as the deadline for the initial submission of 
areawide regions. 88 Fed. Reg. 25681-88 (197!1), adding 40 C.F.R. §126.15. 
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management needs of their respective regions, it would appear that the 
regional planning agencies established pursuant to G.L. c. 40B48 are 
the Massachusetts regional entities most likely to be designated to per-
form areawide planning tasks." Until such time as federal Act regional 
planning agencies are designated in the Commonwealth, the state itself 
must perform the necessary "areawide" planning.411 
§6.7. Other provisions. Although the NPDES, the construction 
grants, and the planning programs will dominate water pollution 
control activities, several other aspects of new national program are 
significant. 
Oil and hazardous substances pollution. The new federal Act increases 
the scope of the existing oil spill programl to include hazardous wastes.2 
48 There are presently twelve regional planning agencies (RP A's) in Massachusetts. 
Much of their expertise in dealing with local planning matters has been developed 
as a result of regional land use, transportation, open space and recreation, water 
supply, and wastewater management studies, which they have done under various 
federal and state programs. This regional experience has been reinforced as a result 
of their roles in the federal Project Notification and Review System (PNR.S) imple-
mented by U.S. Office of Management and Budget Circular A-95, as revised. The 
"A-95" review program requires that all requests for federal financial aid, and all 
federal projects, be reviewed, through the PNR.S, by appropriate state and regional 
"clearinghouses." For a discussion of the A-95 process see Sikorsky, Local Control Over 
Federally Funded Projects, 19 N.Y.L.F. 115 (1975), and Berlin, Federal Aids for Pollu-
tion Control (DNA Environment R.ep. Monograph No. 16, 1975). 
The R.P As also review the environmental impacta of proposed state and federal 
projects under MEPA and NEPA. See §6.8 infra. 
Before the R.PA's are designated to perform areawide planning functions under 
the federal Act, a number of criticisms that have been directed against them up 
to this point will have to be overcome. Since, in most cases, these criticisms arise as 
a result of limitations within chapter 40B itself, the significant changes must eventu-
ally be effected by the Legislature. Three principal criticisms have been made con-
cerning the R.PA's. First, it has been stated that the statutory requirement that each 
member community appoint an equal number of commissioners has created a 
political unit that is often not representative of the area's actual political compo-
sition. Secondly, these agencies have not yet been granted power to insure compliance 
with their regional plans, their roles being defined in the statute as "advisory only.'' 
Thirdly, these agencies do not have adequate resources to carry out areawide planning 
functions. Thus, in order to adequately perform the areawide planning functions 
contemplated by the federal Act, it will be necessary to revise chapter 40B to correct 
these deficiencies. 
" The federal Act states that existing agencies may be designated for areawide 
planning responsibilities. 55 U.S.C. 11288(a)(5) (Supp. II, 1972). 
411 55 U.S.C. 11288(a)(6) (Supp. II, 1972). 
§6.7. 1 55 U.S.C. §1161 (1970). The federal and Massachusetts oil pollution control 
programs are discussed in Johnson and Miller, Environmental Law, 1971 Ann. Surv. 
Mass. Law §18.7-8.9. 
ll Compare 55 U.S.C. 11521 (Supp. II, 1972) with 55 U.S.C. §1161 (1970). 
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The regulatory scheme thus constituted requires the EPA to identify 
those substances determined to be "hazardous",8 and to define what 
levels of oil and hazardous discharges will be deemed "harmful"4 for 
purposes of triggering the punitive5 and remedial6 aspects of the oil and 
hazardous substances liability program. 
Marine sanitation. The federal Act also provides for a joint EPA-
Coast Guard program to abate water pollution caused by sewage dis-
charges from watercraft.T After the dates prescribed for installation of 
marine sanitation devices in new and existing watercraft,8 no vessel 
may operate on waterways, or be sold, unless the toilet devices thereon 
have been certified by the Coast Guard as conforming to EPA-established 
standards of performance.9 Except in those instances in which the EPA, 
upon the request of a state, designates certain waters as areas in which 
no discharges should occur,10 the marine sanitation device standards 
will, upon their effective date, completely preempt existing state law.11 
Discharges of dredged or fill material. A separate permit system governs 
the disposal of dredged or filled material.12 This particular permit system 
is administered by the Army Corps of Engineers, subject to EPA-promul-
gated guidelines and EPA authority to veto the selection of disposal 
sites. The federal approach to discharges of dredged or fill material is 
8 !Ill U.S.C. §1321(b)(2)(A) (Supp. II, 1972). 
4 3!1 U.S.C. §1321(b)(4) (Supp. II, 1972). 
5 See 33 U.S.C. §1321(b)(ll), (b)(6) (Supp. II, 1972). Discharges of hazardous sub-
stances or oil in "harmful quantities" are punishable by civil penalties. !Ill U.S.C. 
§132l(b)(6) (Supp. II, 1972). Discharges of hazardous substances which, because of 
their toxicity, degradability and dispersal characteristics, can not be "removed" from 
a waterway area are punishable by civil penalty, regardless of the quantity discharged. 
!Ill U.S.C. §132l(b)(2) (Supp. II, 1972). Persons having care of sources of oil or 
hazardous substance discharges who fail to "immediately notify" the appropriate 
federal agency are subject to criminal penalties entailing fines andfor imprisonment. 
!Ill U.S.C. §132l(b)(5) (Supp. II, 1972). Under certain circumstances, actual or threat-
ened discharges may be enjoined. !Ill U.S.C. §lll2l(e) (Supp. II, 1972). For a discussion 
of the limits of this section as previously codified at !Ill U.S.C. §ll6l(e) (1970), see 
Note, Environmental Law-Water Pollution Remedies-Use of Public Nuisance 
Theory in Suit by Federal Government-United States v. Ira S. Bushey b Sons, Inc., 
14 B.C. Ind. & Com. L Rev. 767 (1973). 
6 The liability of owners and operators of sources of oil and hazardous substances 
pollution is defined in !Ill U.S.C. §lli2I(f) (Supp. II, 1972). 
'l 33 U.S.C. §1322 (Supp. II, 1972). 
s 33 U.S.C. §lll22(c)(l) (Supp. II, 1972). The standards are to be effective within 
two years for new, and five years for existing, vessels. 
9 llll U.S.C. §lll22(g), (h) (Supp. II, 1972). 
10 llll U.S.C. §§1322(£)(!1), (4) (Supp. II, 1972). 
11 ll!l U.S.C. §lll22(f)(l) (Supp. II, 1972). Under current Massachusetts law, the 
DWPC is authorized to promulgate regulatious controlling watercraft waste discharges. 
G.L. c. 21, §27(12), as amended by Acts of 1973, c. 546, §3. 
12 This activity is exempted from the purview of the NPDES by ll!l U.S.C. §1342 
(Supp. II, 1972). 
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implemented as a result of the interaction of the federal Act18 and the 
Marine Protection, Research, and Sanctuaries Act of 1972.14 
Environmental impact obligations. Certain activities of the EPA and 
the DWPC are exempted from the requirements of their respective 
environmental policy acts. With the exception of awards of municipal 
construction grants and its issuance of new source discharge permits, 
many EPA regulatory activities are exempted from the procedural re-
quirements of NEPA.lll In comparison, under MEPA,16 the DWPC need 
prepare or file environmental impact reports neither for its permit 
determinations, nor for its funding and regulatory activities related to 
publicly-owned treatment or collection systems, nor for a project or 
portion thereof for which an environmental impact statement is required 
under NEPA.17 The DWPC must prepare impact reports for all its other 
aetivities. 
B. ENVIRONMENTAL IMPACT REVIEW 
§6.8. MEPA environmental impact report procedures. In 1972, by 
the enactment of the Massachusetts Environmental Policy Act (MEPA),1 
the Legislature created an environmental review process designed to inject 
environmental awareness into Massachusetts state agency decision-making. 
MEPA requires, first, that state agencies consider the environmental 
impact of their programs,2 and, second, that, before undertaking any 
project which may cause damage to the environment, the agencies prepare 
a formal document, termed an "environmental impact report," defining 
the environmental impacts that will result from that project.8 Although 
18 ll3 U.S.C. §1!144 (Supp. II, 1972). 
14 16 U.S.C. §§14lll·ll4 (Supp. II, 1972), !Ill U.S.C. 1§1.401 et seq. (Supp. II, 1972). 
1G See !Ill U.S.C. §lll7l(c) (Supp. II, 1972). ' . 
16 G.L. c. !10, 1§61 and 62. See §6.8 infra. 
17 Acts of 197!1, c. 546, §16. 
§6.8. 1 G.L c. 30, 1§61 and 62. MEPA is reviewed within the context of its federal 
counterpart, the National Environmental Policy Act (NEPA), 42 U.S.C. §§4ll21 et 
seq. (1970), in Miller, Environmental Law, 1972 Ann. Surv. Mass. Law §§21.8-21.10. For 
an extensive discussion of the case law interpreting NEPA, see Yarrington, The Na-
tional Environmental Policy Act (BNA Environment Rep. Monograph No. 17, 1974). 
2 G.L c. 30, §61. In addition to requiring state agencies to ascertain the environ-
mental impact of their "works, projects or activities," MEP A requires that state 
agencies "use all practicable means and measures to minimize damage to the environ-
ment," and that any Massachusetts state agency "determination" shall include a 
finding describing the project's environmental impacts as well as a finding that "all 
feasible measures have been taken to avoid or minimize said [environmental] impact.'' 
MEP A further requires that, absent a contrary intent, "all statutes shall be inter-
preted and administered so as to minimize and prevent damage to the environment." 
8 These reports must be prepared by all agencies, departments, boards, commissions 
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it articulates a governmental policy and prescribes an administrative 
requirement, MEPA does not provide any explicit guidance as to how 
that policy and that requirement are to be applied to the diverse Massa-
chusetts state agencies. During the 1973 Survey year, a number of judi-
cial,• legislative,11 and administrative& attempts were made to supply such 
guidance. 
and authorities of the Commonwealth as well as by authorities of political subdi-
visions of the Commonwealth. G.L c. 80, §62. 
The comparable document in the federal NEP A environmental review system is 
termed an "environmental impact statement." 
The "works, projects and activities" for which Massachusetts state agencies must 
prepare such impact reports have been defined by the Secretary of Environmental 
Affairs as 
any work, project, or activity of any agency which may have environmental 
impact and which is, (a) directly undertaken by the agency, or (b) which is sup-
ported by any form of financial assistance from an agency, or (c) which involves 
the issuance of a lease, permit, license, certificate, or any entitlement for use 
by an agency. 
MEPA Regulations §2.4. This definition has not been uniformly accepted. See text 
at notes 68-69 infra. 
• During the 1973 Survey year, two cases bearing upon MEPA were presented to 
the Supreme Judicial Court. In the first, the Governor propounded to the court 
two questions concerning the scope of activities that are subject to MEPA. In the 
second the City of Boston utilized a MEPA claim as part of its attempt to enjoin 
construction activity at Logan Airport. As this chapter was going to press the Supreme 
Judicial Court made its rulings in both causes. 
In Answer of the Justices to the Governor, 1973 Mass. Adv. Sh. 1253, 802 N.E.2d 
565, the court declined to define the scope of review authority vested in the Secre-
tary of EnVironmental Affain by MEPA, stating that the Governor's questions were 
propounded to it in an inopportUBe manner. 
In City of Boston v. Massachusetts Port Authority, 1974 Mass. Adv. Sh. 187, 80S 
N.E.2d 488, 6 ERC 1337, the court held, inter alia, that the city could not rely on 
MEPA section 61 alone to obtain iildependent judicial review of the Port Authority's 
compliance with MEPA, since the exclusive section 62 "enforcement device," i.e. the 
environmental impact report requirement, was not effective until six months after 
section 61 and did not apply to the Authority's decision in the contested case. The 
court's decision in this case is significant from two other perspectives. First, the court 
held that G.L c. 214, §lOA, the so-called "Private Right of Action" statute, authorizes 
the enforcement of procedural, as well as regulatory, aspects of the Commonwealth's 
environmental protection programs. For discussions of the "Private Right of Action" 
statute see, generally, the law review commentary cited in note 7 infra. Secondly, the 
court held that, notwithstanding language in its special enabling legislation specifically 
exempting it from supervision and{or regulation by any entity of the Commonwealth, 
the defendant Port Authority was subject to the air pollution control programs ad-
ministered by the Department of Public Health. In so holding, the court expressly 
rejected a ruling by the attorney general and a superior court decree that the Port 
Authority's enabling legislation exempted it from the state air pollution control pro-
gram. On the basis of the attorney general's ruling and the lower court decree, the 
EPA, on September 1, 1973, had terminated air pollution control program grants to the 
Commonwealth. Program funding wai, however, later restored. See, generally, the 
discussion of developments in the Massachusetts air pollution control program in 
§6.9 infra. 
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Although it does provide a comprehensive catalogue of those impacts 
that constitute "damage to the environment,"' MEPA neither desaibes 
what impacts are to be considered significant for purposes of triggering 
the MEPA report requirement, nor describes how such reports are to be 
prepared.& The "Regulations to Create a Uniform System for the Prepara-
tion of Environmental Impact Reports" (MEPA Regulations)e promul-
gated by the Secretary of Environmental Affairs formulate a two-step1° 
administrative procedure for implementing MEP A. Since MEPA requires 
that the preparation of impact reports be commenced during a project's 
initial planning and design phase, it is essential that it be determined at 
II Acts of 197!1, c. 546, §16 exempts the Division of Water Pollution Control from 
the MEPA environmental impact report requirements in activities relating to the 
construction of publicly-owned treatment works or to projects for which an environ-
menial impact report is required under federal law. See §6.7 supra. 
6 See, e.g., the MEP A Regulations which are the principal element of this article 
as well as the other MEPA Regulations discussed in note 9 infra. 
1 As defined in MEPA, "damage to the environment" means: 
any destruction, damage or impairment, actual or probable, to any of the natural 
resources of the commonwealth and shall include but not be limited to air 
pollution, water pollution, improper sewage disposal, pesticide pollution, exces-
sive noise, improper operation of dumping grounds, impairment and eutrophica-
tion of rivers, streams, flood plains, lakes, ponds, or other surface or subsurface 
water resources: destruction of seashores, dunes, marine resources, wetlands, 
open spaces, natural areas, parks, or historic districts or sites. Damage to the 
environment shall not be construed to include any insignificant damage to or 
Impairment of such resources. · 
G.L c. !10, §61. A similar definition is found in the "Private Right of Action" statute, 
G.L c. 214, §lOA, discussed in Johnson &: Miller, Environmental Law, 1971 Ann. Surv. 
Mass. Law 1§8.2-8.5: Miller, Environmental Law, 1972 Ann. Surv. Mass. Law §21.1!1; 
McGregor, Private Enforcement of Environmental Law: An Analysis of the Massachu-
setts Citizen Suit Statute, 1 Env. Affairs 606 (1971). 
8 Although it does outline some general requirements as to the timing, format 
and content of impact reports, MEPA provides no guidance as to how these require-
menta may be satisfied. 
9 The MEPA Regulations promulgated by the Secretary of Environmental Affairs 
were fully effective on July 6, 197!1, and were amended on October !11, 197!1. G.L 
c. SO, §62 requires that each executive office "promulgate r.ules and regulations ap-
proved by the secretary of environmental affairs to carry out the [MEPA environ-
mental impact report procedure]." The Secretary's MEPA Regulations serve both as 
models for. the MEPA regulations to be promulgated by each state agency and as 
interim MEP A procedures to be used by the several secretariats and their subordinate 
state agencies until such time as they adopt their own MEPA regulations. MEPA 
Regulations 11.2. Although the MEPA mandate that regulations be promulgated omits 
independent state agencies, it can be inferred that the report preparation procedures 
outlined by the Secretary's Regulations will also extend to the MEPA activities of 
these independent agencies, inasmuch as these independent agencies are otherwise 
subject to the MEPA impact report requirement. See G.L. c. !10, 151. 
10 The two-step process involves an initial environmental assessment, and, where 
the assessment indicates that the project will produce a significant environmental 
impact, an environmental impact report. See notes 11-18 infra and accompanylns 
text. 
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an early point what projects will cause significant environmental damage 
and thus necessitate the preparation of a report. Accordingly, the first 
step in the administrative procedure outlined by the MEP A Regulations 
is an assessment by the agency of the magnitude of the environmental 
impact likely to result from a proposed activity. The MEPA Regulations 
require that state agencies prepare a document termed an "environmental 
assessment form," with which w111 be evidenced the agency's evaluation 
of the project's short- and long-term environmental impacts upon a wide 
variety of environmental assets.U It is on the basis of these assessments 
that it will be determined which projects require preparation of reports. 
If the assessment indicates that the proposed project will impact en-
vironmental assets in a significant manner,t2 the statutory measure of 
significant damage is automatically met and the agency is required to 
immediately commence preparation of a report.1s If, on the other hand, 
it appears from the assessment that the proposed project will not cause 
significant environmental damage overall, the project may be undertaken 
without a report.14 However, irrespective of whether or not the assessment 
11 The proposed activity must be assessed in terms of its impacts upon: (1) the 
use of recreationally- or aesthetically-valuable areas; (2) unique natural or man-made 
features; (3) historical or archeological structures or sites; (4) the potential use, extrac-
tion or conservation of scarce natural resources; (5) the habitats, food sources, or 
other areas vital to rare or endangered wildlife or fish species; (6) fish, wildlife, or 
plant life; (7) rare or endangered plant species; (8) existing fresh or salt waters or 
wetlands; (9) beaches; (10) agricultural land; (11) environmentally-protective statutory 
or regulatory programs; (12) Hood plains; (13) noise, dust, and smoke levels; (14) air 
and water resources; or (15) scenic areas. See MEPA Regulations, Appendix A, "En-
vironmental Assessment Form," Part II (Assessment of Environmental Damage). 
12 Although an indication of a significant impact on any of the assessment categories 
specified in note 11, supra, will generally require the preparation of an environmental 
impact report, the administrative procedure prescribed by the Secretary's MEPA 
Regulations does hold out the possibility that an agency may be able to proceed with-
out preparing a report, despite an indication of impact in one or more of the 
assessment categories. See MEPA Regulations Appendix A, "Environmental Assess-
ment Form," Part III. See also MEP A Regulations §2.6. 
18 MEPA Regulations §3.l(d). Environmental impact reports are prepared on one 
of two levels of detail: "Standard Reports," which, depending upon the project, 
would ordinarily require no more than six professional man-months of effort, and 
"Extensive Reports," which would require considerably more effort. Whether or not 
a report will be "standard" or "extensive" is to be determined on the basis of "(1) the 
magnitude of the potential environmental impact caused by the project; (2) the 
availability of reasonable alternatives that warrant careful analysis; and (3) the extent 
to which more in-depth analysis would help to resolve uncertainties about possible 
environmental impacts of the proposed project or its alternatives." MEPA Regula-
tions §3.1(£). 
Agencies must indicate on their environmental assessment forms whether an ex-
tensive or a standard report will be prepared. The Secretary may require that an 
extensive report be prepared for a particular project. MEPA Regulations §3.1(£). 
14 MEPA Regulations §3.2. Such assessments of "no significant environmental 
damage" are termed "Negative Assessments." Unless the Secretary finds that the 
Negative Assessment does not comport with MEPA (MEPA Regulations §3.2(c)), or un-
39
O'Brien and Deland: Chapter 6: Environmental Law
Published by Digital Commons @ Boston College Law School, 1973
182 1975 ANNUAL SURVEY OF MASSACHUSETrS LAW §6.8 
indicates that a report will be required for a particular project, no project 
may proceed until the assessment has been submitted to the Secretary 
for approval,lll and circulated· among designated "reviewing agencies"16 
and the publicl'l' for comment. On the basis of his own review, and on 
the basis of public comments received by him during this period, the 
Secretary will indicate whether, in his judgment, an agency's decision 
not to write a report, or the extent of detail that it plans to put into a 
report, comports with MEPA.18 
less subsequent changes in the project render the initial Negative Assessment inaccurate 
(MEPA Regulations §!l.l(h)), an agency filing a Negative Assessment will be relieved 
from all further "paperworlr. obligations" under MEPA. MEPA Regulations §!l.l(d). 
111 See MEPA Regulations §!l.l(a). 
16 MEP A requires that environmental impact reports "'be so prepared and dis· 
seminated as to inform the originating agency, reviewing agencies, the appropriate 
regional planning commission [and] the attorney general ••• of the environmental 
consequences of state actions and the alternatives thereto prior to any committment 
of state funds and prior to the commencement of any worlt, project, or activity." 
G.L. c. !10, §62. A list of the designated "reviewing agencies" is compiled in Appendix 
B of the Secretary's Regulations. These agencies are to receive not only assessments 
(MEPA Regulations §!1.2(a)), but also draft and final impact reports. See MEPA 
Regulations §§7.2, 7.7. 
1'1' MEPA also requires that the public be included in the environmental review 
process (G.L c. liO, §62). Accordingly, the Secretary's Regulations provide that the 
public be notified of "important phases of agency action," such as the submission of 
assessments, and the availability of draft or final impact reports. MEPA Regulations 
1§ll.2(b), 7.!1, 7.7. To facilitate public participation in· the environmental review pro· 
cess, the MEP A Regulations provide that the notice of all "important phases of 
agency action" is to be made by way of a publication distributed at 15 day intervals 
to interested members of the public. MEPA Regulations §9A. The final deadline for 
comment on assessment forms and final reports by the Secretary (MEP A Regulations 
1§ll.2(c), 7.9) and comment on assessment forms, and draft and final reports by the 
public (MEPA Regulations l§ll.2(c), 7.!1, 7.7), as well as comments on assessments and 
final reports by reviewing agencies (MEPA Regulations 1§!1.2(c), 7.7), is measured from 
the date of publication. The Secretary of Environmental Affairs currently publishes 
this notice in a bulletin entitled the "Section 62 Monitor." 
18 MEPA requires that the environmental review process be completed before 
state funds are committed, and before activity is commenced on, a state "work, project, 
or activity.'' The environmental review procedure outlined by the MEPA Regulations 
mandates a number of time periods during which further progress on the project 
must await the receipt of comments by reviewing agencies, the public and the Secre-
tary of Environmental Affairs. 
Soon after as&eSflllents are submitted to the Secretary (as required by MEP A Regula-
tions §!l.l(a)), public notice of such submission is made in the "'Section 62 Monitor". 
MEPA Regulations 1§ll.2(b), 9A. Reviewing agencies and the general public may 
submit comments on assessments within 15 days following publication of this notice 
in the Monitor. The Secretary has an additional 5 days (i.e., 20 days from the date of 
publication) to indicate whether, in his opinion, the originating agency's determina-
tion to write no report, or to write either a Standard or an Extensive report, com-
ports with MEPA. If, at the end of that 20 day period, the Secretary has failed to 
comment on the agency's assessment, he is deemed to have approved it. MEP A Regu-
lations §ll-2( c). 
Thus, the first phase in the environmental review process, the environmental 
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There are a number of instances in which the Secretary's MEPA 
Regulations permit deviations from strict MEP A procedures. Where it 
appears that an "imminent threat to public health or safety, or a serious 
and immediate threat to the natural resources" requires "immediate 
emergency action" by a state agency, that agency may undertake such 
emergency action before preparing an environmental assessment form or 
impact report.19 A state agency action that involves the use or repair,2o 
replacement or reconstruction,21 and construction22 of small facilities may 
be "categorically exempted" from environmental assessment and impact 
report obligations.23 Similar categorical exemptions may obtain to relieve 
assessment, necessarily requires that a 20 day period elapse prior to any work on the 
project (in the case of a negative assessment). Since an agency's determination to 
write an impact report can be affected only by the Secretary's statement that the 
report should be either Extensive or Standard, this time period will, as a practical 
matter, not appreciably affect those projects. 
Once it has been determined that the magnitude of a project's environmental 
impact is such that a report will be needed, the state agency must face further 
waiting periods. When a proposing agency has completed its draft impact report, that 
report must be submitted to the Secretary and the designated reviewing agencies, and 
public notice of such submission must be made in the Monitor. MEPA Regnlations 
§§7.2, 7.3, 9A. Depending upon the MEPA environmental review procedure established 
by the particular state agency involved (see note 9 supra), reviewing agencies and the 
public may comment on the draft report within a minimum of 30 days from the date 
of receipt of the draft by the "State Clearinghouse" (within the Office of State 
Planning and Management), or from the date of publication of the Monitor. This 
period may be extended for an additional 15 days. MEPA Regnlations §7.4. After the 
period for public and reviewing agency comment on the draft report has passed, the 
Secretary then has an additional 14 days in which to issue a written statement indi· 
eating whether or not he feels that the draft report adequately and properly com-
plies with MEP A. The Secretary's failure to comment during this time period will 
be deemed an approval of the draft report. MEPA Regulations §7.9. 
The final waiting period in the MEP A process arises when the agency has com· 
pleted its final impact report. Once completed, final reports must be circulated anrong 
reviewing agencies. MEPA Regulations §§7.2, 7.7. Further, notice of such final reports 
must be made in the Monitor. MEPA Regulations §§7.3, 7.7, 9A. The preparing agency 
may not proceed with its project until 60 days have elapsed from the publication of 
a final impact report. MEPA Regulations §7.10. During the first 30 days of this 60 
day period the Secretary may issue a written statement commenting on the extent to 
which the report complies or fails to comply with MEPA. MEPA Regulations §7.9. 
If the Secretary fails to comment during this thirty day period, he will be deemed to 
have approved the final report. MEPA Regulations §7.9. 
19 MEPA Regulations §3.l(e). An assessment form must be filed within sixty days of 
the institution of the emergency action. 
20 MEPA Regulations §8.1, Class I. 
21 MEPA Regulations §8.1, Class 2. 
22 MEP A Regulations §8.1, Class 3. 
23 Such "categorical exemptions" are to be incorporated within the MEPA regu· 
lations promulgated by each agency. See note 9 supra. Where an agency either does 
not promulgate its own MEPA rules and regulations within such regulations, it must 
obtain categorical exemption status by way of an appropriate assessment form filing 
for each project. MEPA Regulations §8.0. 
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state agencies from MEPA filing requirements that pertain to informa-
tion collection,24 inspections,211 ministerial projects26 and activities in-
volving minor alterations to land, water or vegetation.2T Each state 
agency may, by rule or regulation approved by the Secretary, set further 
categorical exemptions defining standardized norms, or "threshold exemp-
tions,'' for determining which activities within a particular class of 
activities will produce or fail to produce "significant environmental 
damage."28 None of these categorical exemptions will apply to release 
a state agency from its MEPA obligations if a particular project to which 
these exemptions would apply is sited in an "environmentally sensitive" 
area29 or if it is part of a series of projects which, in the aggregate, will 
produce a significant environmental impact.8o 
Once it appears from an assessment that a particular project will 
produce significant environmental damage, the MEPA Regulations re-
quire that the proposing agency move to the second step of the MEPA 
administrative procedure, the preparation and filing of an environme~tal 
impact report. It is through the preparation of these reports that state 
agencies are to satisfy their MEPA obligations to document the environ-
mental impacts caused by their activities81 and to "review, evaluate, and 
determine the impact on the natural environment of [their] works, 
projects and activities [and] ... use all practicable means and measures 
to minimize damage to the environment."82 The MEPA Regulations 
require that these impact reports be prepared in two phases, draft and 
final,s8 and at two levels of detail, either Standard or Extensive.84 Impact 
reports must describe the proposed project,811 the initial assessment of 
its impacts,8° and the characteristics of its site.BT They must also sum-
24 MEPA Regulations §8.1, Class 5. 
211 MEPA Reguladons §8.1, Class 6. 
26 MEPA Regulations §8.1, Class 7. 
2T MEPA Reguladons §8.1, Class 4. 
SIS MEPA Regulations §8.1, Class 8. 
29 An "environmentally sensidve" area is one in which "an otherwise insignificant 
impact could become significant." MEP A Regulations §8.2. 
80 MEPA Regulations §8.5. 
81 See G.L. c. 50, §62. 
82 G.L c. 50, §61. 
88 Prior to its submission . to the Secretary and its disseminadon for commentary by 
reviewing agencies and the public, the impact report is considered incomplete and 
is tenDed a draft report. After all commentary has been received and incorporated 
into the impact report documentadon, the report is considered final. Ideally, the 
agency decision to abandon or proceed with a particular project is to be made on the 
basis of this final report. The sequence by which draft reports evolve into final reports 
is discussed in note 18 supra. 
84 See note U supra. 
86 MEPA Reguladons §6.1, Part III. 
86 MEPA Regulations §6.1, Part I. 
IT MEPA Reguladons §6.1, Part IV. This secdon of the report must include a 
discussion of the economic, physical, social, environmental, and otherwise unique 
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marize the major costs and benefits of the projects& and its alternatives,ae 
project the probable environmental impact of the project and its alter-
natives,•0 and describe all measures being utilized to minimize environ· 
mental damage.41 Impact reports must also contain the comments 
received from reviewing agencies, the public and the Secretary, and must 
indicate "what action if any the [preparing] agency has taken in response 
to" these comments. •2 
To the greatest extent possible, agencies are to utilize their own full-
time staff in the preparation of environmental impact reports. However, 
when, because of a lack of technical expertise or manpower, an agency 
determines that it is unable to prepare an adequate impact report, the 
agency may, subject to the Secretary's approval,4B engage qualified outside 
consultants to prepare such reports.44 
In order to minimize the administrative burden imposed upon state 
agencies by these requirements, the MEP A Regulations provide three 
means by which state agencies may minimize their report preparation 
efforts and yet satisfy their MEP A obligations. First, where a particular 
project causing significant environmental damage involves two or more 
agencies, these agencies may satisfy their MEP A obligation with respect to 
that project by preparing and filing a "joint'' environmental impact 
report.411 A second such MEPA procedure permits an agency to discuss, 
in one impact report, the cumulative environmental impact of a number 
of projects which are "substantially similar in their environmental impact 
and are undertaken repeatedly."46 The MEPA Regulations also seek to 
expedite the environmental review process by permitting impact state-
ments prepared under the federal National Environmental Policy Act47 
to be circulated and reviewed for purposes of satisfying MEP A environ-
mental review requirements."& 
The most salient aspect of the environmental review procedure created 
by the MEPA Regulations is the extent to which they implement the 
statutory mandate that the public, the Secretary of Environmental Affairs, 
and, indeed, the entire state government be involved in agency decisions 
having potentially adverse effects on the environment. Consistent with 
characteristics of the area in question as well as any environmentally-protective regu-
latory program applicable to that area. 
88 MEPA Regulations §6.1, Part II. 
89 MEPA Regulations §6.1, Part V. 
40 MEPA Regulations §6.1, Part VI. 
41 MEPA Regulations §6.1, Part VII. 
42 MEPA Regulations §6.1, Part VIII, and MEPA Regulations §7.6. 
48 MEPA Regulations §II. 
44 MEP A Regulations §7 .I. 
411 MEPA Regulations §5.1. 
46 MEPA Regulations §4.1. Such reports are termed "combined" reports. 
47 See note I supra. 
48 NEP A Regulations §9. 
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recent legislation expanding the role of the public in the protection of 
the environment,49 the MEPA Regulations require that the public be 
notified of each "important phase of agency action."cso To the greatest 
extent possible, state agencies are to hold public hearings as part of their 
environmental review procedures.cs1 All assessments and impact reports, 
both draft and final, generated as part of the environmental review 
process are to be public documents,cs2 ropies of which may be purchased 
from the originating agencylla or examined at the offices of the originating 
agency, reviewing agencies and "appropriate institutions" situated in the 
area of the proposed project.M The MEPA Regulations also give the 
Secretary a prominent role in determining how statute agencies are to 
satisfy their MEPA obligations. All executive office MEPA procedures,1111 
all categorical exemptions,cs8 all requests to prepare combined reports,11'1' 
and all MEPA contracts with outside consultantslls must be approved by 
the Secretary. More importantly, the Secretary is responsible for deter-
'm.ining whether assessments119 and draft and final reports60 comply with 
MEP A. Towards this end, for any particular project he may reject 
assessments81 and determine the scope of detail to be devoted to the pre-
paration of an impact statement. 8:1 Moreover, subject to procedural limi-
tations, the Secretary may require that an assessment form be revised or 
redone if it appears to him that the project was fraudulently or inac-
curately described in the original documentation, or if the project has 
been substantially changed.68 The third aspect of the MEPA regulatory 
procedure--the extent to which the entire range of state administrative 
agencies may be involved in the environmental review of decision-making 
49 Public participation in environmental protection activities has been enhanced 
as a result of a number of recent enactments. The most significant opportunity for 
public participation in environmental protection activities in the Commonwealth is 
found in the "Private Right of Action" (G.L. c. 214, §lOA) and the "Statutory Right 
of Intervention" (G.L. c. !lOA, §lOA) statutes. See Johnson Be Miller, Environmental 
Law, 1971 Ann. Surv. Mass. Law §8.6, and the law review commentary cited in 
note 7 supra. Other provisions for public notice and public participation can be 
found in the Massachusetts water pollution control program. See, generally, 1§6.2-6.7 
supra. See G.L c. 21, §§27(7), 45(4), as amended by Acts of 197!1, c. 546, §§!J, 9. 
GO MEPA Regulations §9A. See also note 17 supra. 
Ill MEPA Regulations §7.5. 
112 MEPA Regulations §7.8. 
118 MEPA Regulations §§ll.2(b), 7.!1. 
114 MEPA Regulations §7.!1. 
GIS G.L c. llO, §62. See also MEPA Regulations §1.2. 
118 MEPA Regulations §8.0. 
11'1' MEPA Regulations §4.1. 
118 MEPA Regulations §11. 
119 MEPA Regulations §2(c). 
80 MEPA Regulations §7.9. 
81 MEPA Regulations 13.2(c). 
82 MEPA Regulations §ll.l(f). 
88 MEPA Regulations §14. 
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-may prove to be the most troublesome from an administrative stand-
point. MEPA imposes upon reviewing agencies an affirmative burden to 
append their written comments to the impact reports they review.M 
Ideally, this requirement has great potential, not only to achieve the 
environmental awareness which is the immediate objective of MEPA, 
but also to imbue Massachusetts administrative procedure with an ele-
ment of cohesion in its decision-making processes. As a practical matter, 
however, due to the enormity of the bureaucratic burden imposed on 
some state agencies by this requirement and the intransigence of many 
agencies to open up their decision-making processes to public scrutiny, 
it is likely that it will be some time before the MEPA review procedure 
becomes an accepted part of Massachusetts state government. 
There are, moreover, a number of circumstances which may complicate 
implementation of the MEP A review process. First, the review procedures 
outlined by MEP A and the MEP A Regulations may be incompatible 
with substantive and procedural review formats prescribed by other 
statutes. For example, the Department of Community Affairs is required 
to make a number of substantive findings about an urban renewal plan 
prior to approving it.611 It is unclear how this requirement is to be 
co-ordinated with the MEP A requirement that state agency projects be 
evaluated in terms of their environmental impact and be tailored to 
minimize that impact. A second dimension to the problem of co-ordinat-
ing MEPA with other statutory requirements arises by way of the 
procedural guidelines required of certain state activities. The wetlands 
protection statute requires that persons planning to undertake projects 
in wetlands obtain all necessary permits, variances and approvals prior 
to filing notice with the municipal conservation commission.66 Since the 
acquisition of such clearances obviously limits the range of alternatives 
for a given project to the scope of the clearances obtained, compliance 
with the MEP A mandate that a wide range of alternatives be considered 
is apparently precluded. It would therefore appear that the prior require-
ments of the wetlands statute should be amended so as to permit full 
consideration of development alternatives. 
A second source of difficulty concerning the precise level of state agency 
action to be subject to MEPA arose shortly after the MEPA Regulations 
were promulgated. As a result of an intra-cabinet dispute concerning 
whether the statutory phrase "works, projects or activities" authorizes 
64 MEPA explicitly states that: 
All reviewing agencies, and any state agency, department, board, commission, 
division or authority which has jurisdiction by law or special expertise with 
respect to any environmental impact involved [in a particular project] shall affix 
their written comments to the final impact report. 
G.L c. 30, §62. (Emphasis added.) 
611 G.L. c. 121B, §48. 
66 G.L. c. 131, §40. 
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the Secretary to require MEPA documentation for all state agency actions 
involving "the issuance of a lease, permit, license, certificate, or any 
entitlement for use by an agency,'~67 the Governor propounded to the 
Supreme Judicial Court two questions concerning the scope of review 
authority vested in the Secretary by MEPA. The court's response ap-
peared as this chapter was going to press. Stating that the issues to be 
resolved were not properly placed before it, the court declined to inter-
pret the scope of the operative statutory phrase.68 The question of how 
broad an interpretation should be accorded the phrase has thus not been 
judicially determined. From a practical standpoint, however, the absence 
of such a definitive judicial resolution may not prove to be a significant 
problem. As Massachusetts state agencies adapt the broad procedural 
elements of the Secretary's MEPA Regulations to fit their own adminis-
trative needs, the problem of defining what "works, projects or activities" 
will require full environmental review will hopefully be obviated. 
The major difficulty presented by the MEPA environmental review 
process appears to lie in ascertaining how state agencies are to utilize 
environmental impact reports to satisfy their MEPA obligations. Ideally, 
final agency decisions regarding activities that have a significant environ-
mental impact will be made on the basis of the data produced in the 
report.611 However, "[i]ndications of adverse environmental impact ap-
pearing in an environmental impact report do not in themselves require 
that a proposed activity be halted."70 If, based upon an evaluation of the 
various equities involved in a particular project, an agency concludes 
that, on balance, the merits of the project outweigh its negative features, 
the agency is free to proceed with the project. 
Thus it can be seen that the Secretary's MEPA Regulations eliminate 
much of the uncertainty concerning the procedural framework for imple-
menting MEP A. How successful these regulations will be in determining 
the enforceability of the substantive requirements of that statute is still 
an open question, the answer to which may depend not only upon the 
regulations promulgated by each state agency, but also upon the interpre-
tations accorded the substantive elements of MEPA by the judiciary. 
C. AIR PoLLUTION CoNTRoL 
§6.9. Air pollution control. The Massachusetts air pollution control 
program1 has been altered by rulings in three federal court actions, by 
67 MEPA Regulations §2.4(c). 
68 Answer of the Justices to the Governor, 197ll Mass. Adv. Sh. 125!1, ll02 N.E.2d 
565. See note 4 supra. 
69 MEPA Regulations §l.ll(b). 
'1'0 MEPA Regulations §1.4. 
§6.9. 1 The Massachusetts air pollution control program is described in detail in 
Miller, Environmental Law, 1972 Ann. Surv. Mass. Law 1§21.2-.6, 
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amendments to the state air pollution control regulations, and by a 
ruling of the state attorney general. These changes variously affect the 
commonwealth's ability to plan and regulate factors affecting future air 
quality conditions, to review and control the construction or modification 
of complex sources, to control transportation-related sources of air pollu-
tion, and to regulate air pollution-causing activities of independent state 
authorities. Other changes deal with the level of particulate emissions 
permitted from incinerators, hydrocarbon emission controls, and the use 
of residual fuel oil in the Metropolitan Boston Air Pollution Control 
District. 
Nondegradation. As a result of the decree in Sierra Club v. Ruckel-
shaus,2 the United States Environmental Protection Agency (EPA) was 
directed to disapprove the air pollution control programs of all states, 
including Massachusetts, which did not provide for the prevention of 
"significant deterioration" of air quality levels in those areas in which air 
quality is presently better than the standards established for the area. 
Although the EPA maintains that, because the lower court decisions in 
that action were affirmed, without opinion, by an equally-divided Su-
preme Court, there has been "no definitive judicial resolution" of this 
"nondegradation" issue, it has, nonetheless, taken steps to implement the 
original District Court directive.8 Accordingly, in November, 1972 the 
EPA disapproved all state air pollution control programs, including that 
of Massachusetts insofar as they failed to provide for and enforce non-
degradation controls.4 The development of a nondegradation strategy 
by the EPA is, however, complicated by two factors: defining degradation 
and developing a strategy to implement the nondegradation strategy. First, 
inasmuch as the nondegradation issue will arise only in those undeveloped 
areas in which aesthetic, scenic, recreational and other "clean air" values 
still abound, the development of a strategy to prevent further significant 
air quality deterioration requires that such degradation be defined with-
out direct reference to a minimal level of desired air quality. Whereas the 
administration of air pollution control strategies in degraded areas is 
directed at reducing existing pollutant emissions to attain a desired level 
of air quality, the orientation of a nondegradation strategy is directed, not 
at reducing present emission levels, but, rather, at controlling the increase 
of future air pollution-causing activity so as to insure that air quality 
standards will never be violated.IS Once such a definition has been for-
mulated, devising strategy to implement such a definition encounters diffi-
2 344 F. Supp. 253, 4 ERC 1205 (D.D.C. 1972), aff'd mem. 4 ERC 1815 (D.C. Cir. 
1972), aff'd per curiam sub nom. Fri v. Sierra Club, 412 U.S. 541, 5 ERC 1417 (1973). 
For a diSCU88ion of this case, see Note, 5 Colum. Human Righta L. Rev. 237 (1973). 
a See 38 Fed. Reg. 18986 (1973). 
4 37 Fed. Reg. 23836 (1972), inserting 40 C.F.R. §52.21. 
IS Improved pollution control technology will, of course, be an essential part of 
no~degradation schemes. 
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culties. Because nondegradation strategies will be applicable only to 
relatively undeveloped areas, the implementation of a strategy to control 
future air deteriorations will, necessarily, confront sensitive policy is-
sues regarding growth patterns, land use, and other social, economic and 
political factors. Owing to the complexities inherent in preventing "sig-
nificant air quality deterioration," the EPA has not yet promulgated a 
nondegradation plan for Massachusetts or any other state but has proposed 
alternative schemes for defining and preventing significant deterioration.6 
Transportation and land use controls. In its initial approval of the 
Massachusetts air implementation plan, the EPA had granted a two-year 
extension of the deadline for submitting the transportation and land use 
strategies required to attain carbon monoxide and photochemical oxidant 
standards in the Boston and Springfield regions.7 On January 31, 1973, the 
United States Court of Appeals for the District of Columbia, in Natural 
Resources Defense Council, Inc. v. Environmental Protection Agency 
(NRDC 1),8 held that the transportation plan extensions granted to 
Massachusetts and other states were not authorized by the Clean Air 
Act,D and, accordingly, must he withdrawn. Acting pursuant to this de-
cree, the EPA, on March 20, 1973, rescinded these extensions and ordered 
that Massachusetts submit by April 15, 1973, a transportation strategy 
for these two regions.1o Because Massachusetts failed to submit a plan by 
this deadline,U the EPA, on July 2, 1973, proposed transportation control 
strategies for Boston and Springfield.12 However, because several features 
6 The EPA, on July 16, 1973, proposed four major alternate nondegradation control 
plans: (1) an "air quality increment" plan, which would prescribe a single definition 
of deterioration to be applied uniformly in all nondegraded areas of the country; 
(2) an "emission limitation" plan, which would establish a fixed percentage in the 
amount of emissions that would be allowed iii any nondegraded area; (3) a "local 
definition" plan, whereby an integrated EPA-state-local decision-making process would 
determine, on a case-by-case basis, what, where and liow much, air quality deteriora-
tion-within air quality standards-would be permitted in a given nondegraded 
area; and (4) an "area classification" plan wherein states would establish long-range 
growth goals for nondegraded areas and co-ordinate these growth patterns with 
nondegradation objectives. These nondegradation schemes are described in detail in 
!18 Fed. Reg. 18986-19000 (1973). 
7 37 Fed. Reg. 10872, 73 (1972), adding 40 C.F.R. §52.1128. See Miller, Environ-
mental Law, 1972 Ann. Surv. Mass. Law §21.4 at 595-6. 
8 475 F.2d 968, 4 ERC 1945 (D.C. Cir. 1973). The court decree also dealt with the 
review and control of complex sources. 
9 42 U.S.C. §§1857 et seq. (1970). 
10 38 Fed. Reg. 7!12!1 (1973). 
11 38 Fed. Reg. 16550, 16554, 16559, 16566 (1973). 
12 38 Fed. Reg. 17689-99 (1973). On January 12, 1973, the EPA proposed (38 Fed. 
Reg. 1464-69 (197!1)), and on June 8, 1973, published (38 Fed. Reg. 15194-99 (1973)), regu-
lations to clarify the requirements for state transportation control strategies. 
The EPA's transportation control strategies included: for Boston, restrictions on the 
use of light duty vehicles as well as the mandatory installation of "vacuum spark 
disconnect" and oxidizing catalyst devices on those vehicles; for Springfield, traffic· 
flow improvement and street closing programs; and, for both regions, stringent 
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of these plans were later determined to be unsuitable, the Governor, in 
September 1973, announced, and the EPA, in November 1973, published,1a 
revised plans for these regions. As of this writing there are presently six 
suits pending in the First Circuit Court of Appeals challenging the 
Massachusetts transportation control plans.u Implementation of a number 
of the features of the transportation strategies, as revised, has been de-
layed pending the outcome of these suits. 
Complex Sources. One other aspect of the Massachusetts air program 
has been affected by the ruling in NRDC I. In that ruling the court also 
ordered the EPA to disapprove state plans insofar as they lacked adequate 
authority to review and regulate the construction or modification of park-
ing lots and garages, roads and highways, airports, shopping centers, and 
other "complex" facilities which may cause a violation of air quality 
standards, not directly as a result of their own pollutant emissions, but 
indirectly as a result of the emissions of mobile sources associated with 
the use of those facilities.111 Pursuant to this court order, the EPA dis-
approved the state plans, including the Massachusetts plan, insofar as 
they relate to complex sources18 and ordered that the states submit by 
August 15, 1973 plans for reviewing and regulating the construction or 
modification of complex sources.n Since Massachusetts failed to submit a 
rontrols on rommuter parking and vehicle emission levels. liB Fed. Reg. 17689-99 (197ll), 
adding 40 C.F.R. 1§112B(b)-(n). For an extensive discussion of recent developments 
pertaining to traffic rontrols, see Bracken, Transportation Controls Under the Clean 
Air Act, 15 B.C. Ind. Be Com. L. Rev. 749 (1974). 
18 The revised plan for Springfield was published on November 7, 197ll (liB Fed. 
Reg. 80827), and for Boston on November B, 197ll (liB Fed. Reg. 80960-71). 
14 The first case, South Terminal Corporation v. EPA (1st Cir., No. 7ll-lll66), chal-
lenges EPA authority to impose an egress tolJ, a parking surcharge, or a ronstruction 
freeze at Logan Airport. The serond action, Sears, Roebuck Be Co. v. EPA (1st Cir., No. 
7li-18Bll) requests review of the entire Boston plan, particularly the parking restric-
tions, light- and medium-duty-retrofit requirements, ronstruction freeze, as well as 
the gilsoline storage and dispensing rontrols. The remaining four actions, Fitz-Inn 
Auto Parks, Inc. v. EPA (1st Cir., No. 7ll-1886); Pilgrim Parking, Inc. v. EPA (1st 
Cir., No. 7ll-lliB7); Meyers v. EPA (1st Cir., No. 7ll-lliBB); and Associated Dry Goods Corp. 
v. EPA (1st Cir., No. 7ll-lliB9) request a general review of the entire Boston transporta-
tion rontrol plan. 
111 Experience has indicated that certain types and sizes of facilities have ronsider-
able potential for impacting air quality adversely. Whether or not the activity as· 
sociated with a given romplex source will, in fact, cause air quality standards to be 
violated will depend upon the size and type of the proposed facility and upon 
existing local ronditions. Acrordingly, the criteria that will determine which sources 
will be subject to indirect source review will be framed in terms of the type, size and 
site of a given complex source. Such criteria were proposed by the EPA on October 
80, 197ll, liB Fed. Reg. 29B9ll-96 (197ll), to revise 40 C.F.R. §52.22. 
18 liS Fed. Reg. 6279-80 (197ll). 
11 In its March B, 197ll disapproval of state plans, the EPA initially required that 
the states submit strategies by April 15, 197ll. liB Fed. Reg. 6279-80 (197ll). However, 
as a result of a March 12, 197ll modification of the NRDC I decree, the EPA, on May 
17, 197ll, extended the deadline for submission of state complex source strategies to 
August 15, 197ll. liB Fed. Reg. 12920·1 (197ll). 
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complex source scheme by this deadline, the EPA, on October SO, 1973, 
proposed complex source regulations for Massachusetts.1B 
Metropolitan Boston Air Pollution Control District. On July 1, 1973, 
amendments to the hydrocarbon emission, particulate emission, and re-
sidual fuel oil use regulations applicable to the Metropolitan Boston Air 
Pollution Control District became effective,le The hydrocarbon emission 
revisions expand the range of storage facilities subject to vapor emission 
control regulation2o and prescribe more precise requirements for the 
vapor discharge control devices that must be installed on new and exist· 
ing petroleum product storage tanks.21 The status of these Massachusetts 
regulations has, however, been made somewhat uncertain as a result of 
hydrocarbon emission control regulations proposed by the EPA on July 2, 
1973,22 The EPA regulations conflict with the Massachusetts regulations 
as to the deadline for the installation of vapor balance systems on ser-
vice station tanks: whereas the Massachusetts amendments do not require 
that such system be installed on tanks with capacities of 250 gallons or 
less and do not require that such systems be installed on existing tanks in 
excess of 250 gallons until such time as these tanks are replaced or 
modified,2B the proposed EPA regulations would require that all tanks 
be equipped with such devices.24 
The 1973 amendments prohibit the discharge from incinerators of 
18 liS Fed. R.eg. 2989ll-6 (197ll), revising 40 C.F.R. §52.22. These proposed regulations 
would set thresholds for determining what complex facilities within and without 
highly-polluted areas would require pre-construction or pre-modification review and 
approval by the EPA or the appropriate state agency. 
19 The original "Regulations for the Control of Air Pollution in the Metropolitan 
Boston Air Pollution Control District" became effective June 1, 1972. The 197ll amend· 
ments also postponed by one year the effective date of the residual fuel oil use pro-
hibition, and inserted a new regulation proscribing the emission from incinerators of 
particulate matter in excess of 100 microns. Regulations 5.2.2, S.l.7 • 
. 20 The original regulations applied to storage facilities with capacities ranging from 
5,000 to 40,000 gallons. The regulations, as amended, now cover such facilities capable 
of storing between 250 and 40.000 gallons. Regulation 2.5.4.4. 
21 Service stations with a tank capacity in excess of 250 gallons must, at a minimum, 
have before January 1, 1974, drop tube fill lines capable of conversion to vapor re-
covery systems. Regulation 2.5.4(a). Service station tanks with capacities in excess of 
250 gallons that are constructed (Regulation 2.5.4.4(b)), or replaced or modified 
(Regulation 2.5.4.4(c)), after July 1, 197ll, must be equipped with drop tube fill lines 
as well u vapor balance lines (or an equally effective vapor discharge control system) 
at the time of construction, replacement or modification. 
22 liS Fed. R.eg. 17689-91, 17695 (197ll). In addition to proposing regulations for 
controlling evaporative emissions from retail gasoline outlets, these proposed EPA 
regulations would prescribe restrictions on the use of organic solvents, as well as 
paints and architectural coatings containing photochemically-reactive. solvents, in 
the Metropolitan Boston area. liS Fed. Reg. 176S9-91, 17695-6 (l97ll). 
21 See note 21 supra. 
24 ISS Fed. Reg. 17695 (197!1), proposing 40 C.F.R. §52.112S(c)(4). 
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particulate matter of a dimension greater than 100 microns, and post-
pone for one year the effective date of the residual fuel use ban.2" 
Variance and new source reporting procedures. In the third federal 
action, the First Circuit Court of Appeals, in Natural Resources Defense 
Council v. Environmental Protection Agency (NRDC 11)28 on May 2, 
1973, held that the EPA approval of variance27 and new source reporting 
procedures2B in the Massachusetts air implementation plan would result 
in unauthorized postponements of the deadlines for attaining standards 
prescribed by the Clean Air Act.2& 
Public authorities and the Massachusetts Air Pollution Control Pro-
gram. As a result of the apparent inability of the Department of Public 
Health to impose its air pollution control regulations upon the Massa-
chusetts Port Authority, the status of the entire state air pollution con-
trol program was cast into considerable doubt. The attorney general 
had advised,80 and the superior court had ruled,81 that the exemption 
from state agency "supervision or regulation" found in the special legis-
lation creating the Massachusetts Port Authority also exempted it from 
the air pollution control jurisdiction of the Massachusetts Department of 
Public Health. On the basis of these determinations, the EPA, on Septem-
ber 1, 1973, had terminated federal grants to fund the Massachusetts air 
pollution control program.B2 As this chapter was going to press, the 
attorney general's opinion and the superior court decree were reversed by 
the Supreme Judicial Court.88 
D. MISCELLANEOUS DEVELOPMENTS 
§6.10. Other developments. Environmental enforcement procedures. 
Acts of 1973, c. 283 amends G.L. c. 12, §liD to permit the attorney general 
llli Regulations 8.1.7, 5.2.2. 
28 478 F.2d 875, 5 ERC 1879 (1st Cir. 197!1). For a discussion of this case see Miller, 
Environmental Law, 1972 Ann. Surv. Mass. Law §21.2 at 582 n.21. 
27 Regulations 50.1 and 2.4. 
28 Regulation 14, as modified by G.L. c. lll, §§2B, 142B and 142D. See 478 F.2d 
at 891-9!1, 5 ERC at 1889-90. 
29 The ultimate deadline for attaining primary standards is July 1977. 42 U.S.C. 
§1857c-5 (Supp. II, 1972). 
ao Letter from Robert H. Quinn, Attorney General, to William J. Bicknell, Com-
missioner of the Department of Public Health, April 21, 197!1. 
81 City of Boston v. Massachusetts Port Authority, (Suff. Super. Ct., Eq. No. 97085, 
Final Decree May 7, 197!1), rev'd, 1974 Mass. Adv. Sh. 187, !108 N.E.2d 488, 6 ERC 
1!1!17. See §6.8, note 4 supra. 
82 EPA funding is authorized by 42 U.S.C. §1857c (Supp. II, 1972), and may be 
reduetid or terminated if the EPA determines that the state program is not effecting 
a viable pollution control strategy. 42 U.S.C. §1857c(c) (Supp. II, 1972). 
38 See note !10 supra. 
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to obtain preferential trial disposition of environmental enforcement 
actions brought by him upon a showing that any delay in obtaining a 
trial on the merits "would prevent the attainment of a full and complete 
remedy to the alleged damage to the environment." 
Acts of 1978, c. 162 provides that the failure of a state agency to notify 
the attorney general of an administrative proceeding or public hearing in 
which environmental damage may be an issue, as required by G.L. c. 12, 
§liD, will not invalidate such a ·proceeding or hearing. 
Wetlands protection. Two measures passed during the 1978 Survey 
year amend the provisions of the wetlands protection statute.t Acts of 1978, 
c. 769 exempts from the notice requirements of the wetlands statute 
state agencies, or political subdivisions, or their designees, who are re-
quired to undertake in wetlands "emergency projects necessary. for the 
protection of the health and safety of the commonwealth." In order to 
qualify for this exemption, the municipal authority must first certify that 
the project is an emergency project requiring such expeditious action. 
Exemptions thus authorized only extend for such time as is necessary to 
abate the emergency. 
Acts of 1978, c. 168 authorizes municipal conservation commissions and 
their designees to enter and inspect the sites of proposed projects for 
which a wetlands· permit is sought. · 
Sewage disposal system siting. G.L. c. 111, § 127M, added by Acts of 
1978, c. 848, now establishes a series of statutory reStrictions upon the 
siting of sewage disposal systems near water supply sources, watercourses, 
and dwellings. Sewage disposal systems may not be constructed or main-
tained within one hundred feet of any known water supply source or 
tributary thereto. Approval by the Department of Public Health must be 
obtained prior to the construction of any such system within one hundred 
feet of any watercourse. Similar approval must be obtained prior to the 
construction of any such system within seventy-five feet of a single, or 
one hundred feet of a multiple, dwelling. This enactment supersedes sev-
eral existing Department of Public Health regulations.2 
Farmland assessment. G.L. c. 61A, as added by Acts of 1978, c. 1118, 
provides that owners of certain qualifying lands used for agricultural 
andfor horticultural purposes may have such lands assessed at their 
"actual use," rather than their "highest potential use," values for real 
. §6.10. 1 G.L c. 1!11, §40, reviewed in Miller, Environmental Law, 1972 Ann. Surv. 
Mass. Law 121.ll. 
2 Department of Public Health regulations governing subsurface sewage disposal 
may be found in the State Sanitary Code, Art. XI, Minimum Requirements for the 
Disposal of Sanitary Sewage in Unsewered Areas (1966). Some pre-empted regulations 
contained therein include Regulation 2.9 (proscribing unauthorized discharges of 
sanitary sewage and other wastes into watercourses); and Regulations U and !1.2 (gov· 
erning the location of sewage disposal systems). 
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estate tax purposes. This statute is designed to implement Article XCIX 
of the Articles of Amendment to the Constitution of the Commonwealth. 
Tidewater displacement. As a result of Acts of 1973, c. 870, the com-
pensation required for filling tidelands has been increased from thirty-
five cents to two dollars per cubic yard of water displaced. 
Oil pollution control. The basic Massachusetts oil pollution prevention 
and control provisions found in G.L. c. 21, §§27(14),8 50-58, were refined 
by a number of developments during the 1973 Survey year. Acts of 1973, 
c. 437 increased the technical requirements on, and the penalties imposed 
for violations of, the oil spill-containing boom requirements of G.L. c. 21, 
§50 A. 
G.L. c. 21, §52A, added by Acts of 1973, c. 1162, now requires that 
retail automobile lubricating oil outlets must install, and arrange to have 
emptied, facilities into which their customers may discharge excess 
waste oil. 
a The provisions of G.L c. 21, §27(14), formerly found at G.L. c. 21, §27(10), were 
recodified at their present location by Acts of 1973, c. 546, §ll. 
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